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$ 
RESPONDENT’S EXHIBIT No. 1 


INITIAL DECISION OF EXAMINER H. G. MOORHEAD 


NOTICE OF APPEAL 


OPINION AND ORDER 


ry APPENDIX 
[Filed October 18, 1968] 
UNITED STATES OF AMERICA 


NATIONAL TRANSPORTATION SAFETY BOARD 
WASHINGTON, D. C. 


IN THE MATTER OF 


DAVID D. THOMAS, ACTING ADMINISTRATOR 
OF THE FEDERAL AVIATION ADMINISTRATION 
Complainant, 


JOHN L. HAINES, 
Respondent. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


NOTICE OF APPEAL 


Comes now, John L. Haines, Respondent, by James W. DeMik and Allen 
E, Gramza, his Attorneys and states as follows: 


| 
1. That he is a Captain employed by. Braniff Airways, Inc., and is 
the holder of Airman Certificate No. 410940 with airline transport 
pilot privileges. 


That on September 13, 1968, the Administrator, by James M. 

Dikeman, Regional Counsel, SW-7, issued an Order of Suspension 
suspending Respondent’s Airman Certificate for a period of four- 
teen (14) days from June 13 through June 26, 1968. | 


That the Order of Suspension was served upon Respondent on or 
subsequent to October 9, 1968. | 


Wherefore, Respondent, under the provisions of 14 CFR 421.21(a), 
hereby files this Notice of Appeal and requests a hearing de novo before 
a National Transportation Safety Board Hearing Examiner on all of the 


issues of fact and law herein. 


Respectfully submitted, 


JAMES W. DeMIK, Attorney 

For Respondent John L. Haines 

Air Line Pilots Association, International 
3300 West Mockingbird Lane, Suite B-127 
Dallas, Texas 75235 


ALLEN E. GRAMZA, Director 

Legal Department 

Air Line Pilots Association, International 
Munsey Building — 6th Floor 

1329 “‘E” Street, N.W. 

Washington, D.C. 20004 


DATED AT CORAL GABLES, FLORIDA 
THIS 18th DAY OF OCTOBER, 1968. 


[Certificate of Service, dated October 18, 1968] 


[Filed, October 22, 1968] 


DEPARTMENT OF TRANSPORTATION 
FEDERAL AVIATION ADMINISTRATION 
Southwest Region 
P.O. Box 1689 
Fort Worth, Texas 76101 


National Transportation Safety Board October 22, 1968 
Universal Building 

1825 Connecticut Avenue Re: John L. Haines 

Washington, D. C. 20428 SW-68-OG-4 


Gentlemen: | 


Enclosed are six conformed copies of the Administrator’s Order of 


Suspension, which Order is to be considered the Administrator’s Complaint 
| 


for use in the subject case. 
Very truly yours, 


JAMES M. DIKEMAN 
Regional Counsel, SW-7 


(Original Signed By] 


By: R. H. TYLER 
Principal Attorney 


cc: JAMES W. DeMIK, Attorney Enclosure (6 cys.) 
Airline Pilots Association 


| 
Case No. SW-68-OS-4 September 30, 1968 
Mr. John L. Haines 


11025 Southwest 2nd Avenue 
Miami, Florida 33100 


ORDER OF SUSPENSION 


On August 27, 1968, you were advised by mail through a Notice of 
Proposed Certificate Action of the circumstances and reasons why we pro- 
posed to suspend your Airman Certificate No. 410940. 


After considering all the evidence presently a part of this proceeding, 
the Administrator of the Federal Aviation Administration, acting | 
through his Regional Counsel, has determined that: 


1. You hold Airman Certificate No. 410940, with airline | 
transport pilot privileges. 


On June 6, 1968, you served as First Officer aboard 
Braniff Airways, Inc., Flight No. 979, from Lima, Peru, 
to Buenos Aires, Argentina, with an intermediate stop 
at Asuncion, Paraguay. 


You were at the controls of the aircraft and flew it 
from Asuncion to Buenos Aires. 


Air Traffic Control cleared the flight to cross San An- 
tonio de Areco VOR at 20,000 feet and to then de- 
scend to 15,000 feet. 


Although Captain W. J. Sindo called out to you that 
the aircraft was descending through 16,000 feet, you 
failed to conform to your clearance and level off at 
15,000 feet and you descended instead to 13,500 feet. 
Captain Sindo called your attention to the fact that 
you had descended below 15,000 feet and you climbed 
the aircraft to approximately 14,000 feet where you 
leveled off and made no further effort to attain the 
assigned altitude of 15,000 feet. You were thereafter 
cleared to descend the aircraft. 


By reason of paragraphs 2 through 5, you operated 
the aircraft in a careless manner so as to create a 
potential hazard to the lives and property of others. 


As a result, you violated Section 121.535(f) of the 
i Federal Aviation Regulations. 
e 
By reason of the foregoing, the Administrator has determined that 


’ 
safety in air transportation and the public interest require the suspension 
4 


of; your airman certificate. 


' 


$ NOW, THEREFORE, IT IS ORDERED, pursuant to Section 609 of the 
a Aviation Act of 1958, as amended, that your Airman Certificate 


. 410940 be suspended for a period of fourteen (14) days from June 


i 
i 


13 through June 26, 1968, concurrent with the action taken by B 
Airways, Inc. 


® 


/s/ JAMES M. DIKEMAN 
Regional Counsel, SW-7 


Enclosure: Appeal Sheet 
cc: §Braniff Airways, Inc. 


BEFORE THE 
NATIONAL TRANSPORTATION SAFETY BOARD 
WASHINGTON, D. C. 


[Filed November 5, 1968] 


IN THE MATTER OF 
WILLIAM F. McKEE, ADMINISTRATOR 


FEDERAL AVIATION ADMINISTRATION, 
Complainant, 


JOHN L. HAINES, 


Docket No. SE-10 


Respondent, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


ANSWER ON APPEAL 
COMES NOW, the Respondent, John L. Haines, by and through his At- 
toreys, James W. DeMik and Allen E. Gramza, and pursuant to Part 
421.25 of the Board’s Rules of Practice, hereby in Answer to the Admin- 
istrator’s Complaint filed in these proceedings asserts: 


That the allegations contained in Paragraph 1 are admitted. 
That the allegations contained in Paragraph 2 are admitted. 
That the allegations contained in Paragraph 3 are admitted. 
That the allegations contained in Paragraph 4 are neither 
admitted nor denied for being incomplete and out of con- 
text. 

That the allegations contained in Paragraph 5 are denied. 


6. That the allegations contained in Paragraph 6 are denied. 


7. That ti: allegations contained in Paragraph 7 are denied. 


i WHEREFORE, premises considered, Respondent prays that the Order of 
Suspension issued by the Administrator of the Federal Aviation Administra- 
tidh on September 30, 1968 be set aside and that the cause of action cited 


therein be dismissed. 


Without prejudice to the above, but at all times expressly insisting on 
e, the Respondent states in the alternative that if all the allegations 
x. by the Administrator were true, the sanction is excessive and strin- 
gent, taking into consideration all of the facts and circumstances applicable 
herein and should be modified to a lesser degree. 


* 


4 Respectfully submitted, 


/s/ JAMES W. DeMIK, Attorney 
Air Line Pilots Association, Int'l. 


/s|} ALLEN E. GRAMZA, Director 
Legal Department 
Air Line Pilots Association, Int'l: 


Dated at Dallas, Texas this 5th day of November, 1968. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS | 


Room 101, 
1114 Commerce Street Building, 
Dallas, Texas, 
Tuesday, February 25, 1969, 
| 
The above-entitled matter came on for hearing, pursuant to notice, at 


10:00 a.m. | 


BEFORE: 
H. G. MOORHEAD, Hearing Examiner 


APPEARANCES: 


R. H. TYLER, Esq. 

Federal Aviation Administration 
Southwest Region 

Post Office Box 1689 

Fort Worth, Texas 76101 


JAMES W. DeMIK, Esq. 
3300 West Mockingbird Lane 
Suite B-127 

Dallas, Texas 75235 


* 


PROCEEDINGS 


Examiner Moorehead: The hearing will come to order. 
This proceeding is captioned: David D. Thomas, Acting Administrator, 
Federal Aviation Administration, Complainant, against John L. Haines, Respond- 
ent, Docket SE-1057. 

The hearing is being held at this time and place pursuant to Notice served 
on the parties. 

The proceeding will be conducted in accordance with the provisions of 
the Board’s Rules of Practice in Air Safety Proceedings, Part 421 pf the Regu- 
lations; the provisions of the Federal Aviation Act of 1958, as amended, and 
eens ee into the Department of Transportation Act; and the provisions 


t 


of the Administrative Procedure Act. The parties are advised that they have a 
right to introduce evidence; to call, examine and cross-examine witnesses; and 
to epee an objection to any procedure which is taken. 

At the close of the evidence they'll have the right to present argument to 
the £xaminer and either to make a special request to cover some particular 
point of fact or law in the findings and conclusions or to submit findings of 
fact‘and conclusions of law in writing, sending a copy, of course, to the oppos 
ing Counsel as well as to the Examiner. 

31 will ask the parties for formal appearances on the record. 

‘ Complainant? 

é Mr. Tyler: R. H. Tyler, Office of Regional Counsel, Federal Aviation Ad- 
ministration, Post Office Box 1689, Fort Worth, Texas, 76101. 

Examiner Moorhead: | Respondent? 

} Mr. DeMik: For the Respondent, James W. DeMik, 3300 West Mocking- 
birg Lane, Dallas, Texas, 75235; and the Respondent in person, John L. Haines 
7855 Willow Hill Court, Apartment 327, Dallas, Texas, 75230. 


j Examiner Moorhead: The practice of the Board prohibits smoking dur- 


ing?the course of a hearing. 
lll ask if there’s anything of a preliminary nature. 
Mr. Tyler: Nothing for the Administrator. 
Mr. DeMik: Nothing, sir. 
i Examiner Moorhead: Is Complainant ready? 
Mr. Tyler: We call Captain Sindo. 
} Come up and be sworn and then have a seat in the witness chair. 
Whereupon: 
WILLIAM J. SINDO 
was called as a witness for and on behalf of the Complainant, and having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Tyler) Would you state your name and occupation, please, 
A. William J. Sindo, airline pilot, an employee of Braniff International. 


@. Where do you live, Captain Sindo? A. 6808 San Vicente Street, 
Coral Gables, Florida. | 
Q. How long have you been employed by Braniff Airways, sir? | 


A. Braniff ‘n particular, I believe it’s two years. 
Q. And before that? A. Pan American Grace Airways since 
Q. How long have you been an airline transport pilot? A. 
1936. 
Q. About how many hours have you accumulated over that peri 
A. in ball park figures, I would say about twenty eight thousand ho 
Q. Do you hold an airline transport pilot’s certificate from the ' 
A. 1 do. 
‘Q. Captain, I call your attention to June 6, 1968. Were you serving as 


Captain and Pilot-in-Command of Braniff Flight 979 from Lima to Buenos 
Aires vith an intermediate stop at Asuncion, Paraguay? A. That’ s right. 
72. Who was your First Officer aboard the flight that day, Captain? 
A. Captain Haines. | 
Q. That’s John L. Haines, who is sitting here at the table before you? 
A. Yes. 
$Q. Who was operating the controls of the airplane from Asuncion to 
Buenos Aires? A. Captain Haines. 
-Q. You say Captain Haines. Has he been promoted to Captain since this 
occurence of June 6, 1968? A. Yes. 
’ Q. And on that date, he was First Officer? A. Yes. 


Q. Did you receive an Air Traffic Control clearance to cross the San An- 


tonjo De Areco facilitity at a particular altitude? Do you recall what your 


clearance was? A. To the best of my recollection, we were cleared — I 
don’t want to give you this jawbreaker, Gauleguaychu. We were cleared from 
i a point up the line, let’s say, to cross San Antonio at twenty thousand 
feet. I believe the clearance read — Now, this I cannot recall. I believe this 
is the sequence: I believe we were cleared to Mercedes intersection at fifteen 
th8usand, cross San Antonio at twenty. I believe that was the sequence. It 


copld have been the other way around. 
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Q. This was San Antonio VOR or the NDB? A. NDB. 

Q. For the record, will you explain what NDB is? A. That’s down 
directional beacon, low frequency. 

Q. And VOR? A. Variable onmi range. 

Q. Now, you were to cross, then, the San Antonio NDB at twenty thou- 
sand feet? A. To the best of my knowledge. 

+ Q. And did you cross at twenty thousand? A. Yes, sir. 

; Q. And then your clearance was to descend to fifteen thousand feet at 
what point? A. At Mercedes intersection. 

* Q. All right, sir. Did the aircraft descend below fifteen thousand feet at 
Megcedes intersection? A. At some place the airplane did get below fifteen 
theusand feet, yes. 

; Q. And who was operating the controls and descended below fifteen thou 
* sand feet? A. Captain Haines. 

{ Q. What, if anything, did you do prior to the aircraft descending to fif- 

n thousand or below fifteen thousand? Did you call out any altitudes? 

A. To the best of my knowledge, I did. I called it to Captain Haines’ atten- 
tion some time that he was either leaving sixteen for fifteen or that he was 
going to below fifteen. Now, this has been a long time ago, and my recollec- 
ti$n is very hazy. 

Q. You recall calling out some altitude, but you’re not clear at this time 
eee which altitude it was? A. No. 

Q. What, if anything, were you doing at the time the aircraft descended 
tc or below fifteen thousand? A. I was quite preoccupied. We had three 


ndoffs in this area, establishing communications with three radio functions 


i Buenos Aires. 


Q. You were operating radio communications? A. I was. 

Q. And had received clearance prior to this particular moment? 

Yes. 

Q. All right. Now, did you observe the aircraft continue to descend, or 
did it level off, or did it climb, or what did it do? A. To the best 
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of my knowledge, the aircraft descended — to the best of my Knowledge I think 
I saw fourteen eight, or thirteen eight, on the altimeter; and the aircraft was in 
a rapid rate of climb. 
Q. So if I understand what you're saying, then, you observed thirteen 

thousand eight hundred on the altimeter when the aircraft was climbing? 
A. Right. | 

j Q. So before you saw that, he had descended to some point below thir- 
te 


n eight, then, is that correct? A. This I don’t know. | 
>; Q. Did you observe the aircraft and Mr. Haines descending below fifteen? 
A. Yes. | 
Q. When it got to fifteen thousand on the altimeter, did you! see fifteen 
on the altimeter while descending? A. No. | 
Q. You were engaged in some other function at the time? A. Yes. 
Q. Did you see the aircraft descend at any point later, or did you feel the 
aircraft continue to descend? 
A. Not until after we had received our clearance to descend. | 
. Q. All right, sir. Now, let me be sure I understand you. At same point — 


Well, let me ask you first: at what point did you say you thought you might 


have called out an altitude? Was it at some altitude that you can) ‘testify to? 
A. I would hate to make that as a positive statement. I believe it was around 
sixteen. 
Q. To the best of your recollection at this time, it was around sixteen 
pen you called it out to First Officer Haines? A. Yes. 
Q. Then, the next time you were aware of the altitude of the aircraft 


was when it was in a climbing configuration, nose up, and you saw on the alti- 


meter thirteen eight, is that correct? A. Yes, sir. 

Q. So between the sixteen, approximately, and thirteen eight, you were 
not certain of what the altitude of the airplane might have been? | A. No. 
By altitude. It was level. | 
Q. After you observed thirteen eight on the altimeter, did you continue 


to observe the operation of the controls by First Officer Haines? | 


A. You might say consciously, no; subconsciously, yes. The aircraft was 
i 


dimbing. 
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Q. Do you know to what altitude it climbed? A. No, I can’t say 
positively there, because I had to make another radio contact. I was handed 
off to Buenos Aires approach at this time. 

Q. Is it correct to say that in response to your calling to First Officer 
Haines’s attention that he was below fifteen thousand feet, that the aircraft 
climbed to an altitude of which you are not certain? Is that correct? 

A. That’s correct. 
Q. Did you receive a new clearance thereafter to descend? A. Yes. 


We greceived a clearance for straight in approach to Runway 10. 


. Mr. Tyler: All right, sir. 

Pass the witness. 

CROSS EXAMINATION 

Q. (By Mr. DeMik) Captain Sindo, in your experience with Pan Ameri- 
cart Grace Airways and subsequently with Braniff, had you had previous occa- 
sion to make this approach to Buenos Aires? A. Yes. 

Q. You were familiar, then, with the radio work required and the routing 

over the San Antonio and Mercedes fixes? A. Yes. 

Q. You stated that between San Antonio De Areco NDB and the Mercedes 
intersection that you had three radio handoffs to conduct? A. Yes. 

Q. Could you explain what those are comprised of? A. The first in- 
volved reporting to what is called Ezeiza Control, which was the report San 
Antonio, which I did. Ezeiza Control then handed me off to what is called 
Baries Control. As'I remember, I think I had a little difficulty in establishing 
coinmunications there with Ezeiza Control for the frequency they wanted me 
to transfer to, but the end result was I finally contacted Baries Control, and 
to.the best of my recollection they informed me to report approaching Mer- 
cedes, I contacted Baries Control, which they immediately handed me over to 
what they call Ezeiza approach, which is the tower or/and the approach. They’re 
the same function. So I had to sign off from Baries and go over to the ap- 
proach control facility. 

After establishing communications with them and identifying myself, they 

gave me a clearance for a straight in approach. 
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Q. All right. Now, with regard to that sequence of cmmnetes 
could you tell me at what point, from your direct testimony, you! observed 
tht aircraft at thirteen eight and climbing? A. I believe it was after— Now, 
this I believe; I cannot state positively. I believe it was after I had established 
cognmunications with Baries Control and had been informed by them to con- 
tact Ezeiza approach, approaching Mercedes, and at this time I set; up my navi- 
gational receiver on the ILS frequency and dialed in the correct heading; and 
I think I checked Captain Haines’s VOR receiver and he had set in the Ezeiza 
vor. I glanced across to see what he had set, to see whether I had to set 
his up for him or not; but I believe he had already selected the Ss VOR, 
which is correct in this case. 
, Q. At that time you noticed the altimeter at thirteen eight?) A. I be- 
lieve it was in this area that I noticed that the altimeter was reading thirteen 
eight and the aircraft was climbing. 
Q. Would that make, then, sequence-wise your next transmission have been 


"Y one to Ezeiza approach? A. It would have been, yes. | 


Q. Do you know if Ezeiza approach came back normally with your clear- 

ance for a straight in, or was there a delay, or how would you describe 
that? A. There’s always a slight delay in the Argentine in establishing com- 
munications, but once I had established communications with Ezeiza approach, 


they gave me a clearance for straight in for Runway 10. 
Q. Did you have difficulty on this day establishing communications with 

Ezeiza approach? A. Not that I recall. It came through pretty good. I 

ran it was time-consuming. You have to identify yourself; they read it back 


very laboriously to you; you tell them where you are; then they return you with 


t Q. Can you tell me, by way of some rough estimate, how many times 


a clearance. 


you have been a crew member in aircraft making this type of approach to 

Buenos Aires? A. That would be a very difficult estimate. 
Q. Would you say five hundred times? A. Oh, no. 
Q. Less? A. Less than five hundred. 
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Q. Several hundred? A. I couldn’t give you a number on that. 
Really I couldn’t. I would say many times, but numbers would be impossible. 
Q. But you were, prior to June 6, 1968, familiar with this approach? 

A. Yes. 
Q. Could you tell us, then, what the procedure was, as you were familiar 
with it, what was called for by your charts or your manuals, or otherwise, as 


far as obtaining for beginning approach to Buenos Aires coming in from San 


Antonio? A. I don’t quite follow your question. 
Mr. DeMik: Let me have the Reporter mark for identification as Respond- 


ent’s Exhibit Number | a portion of a Jeppesen chart. 


(The document above referred to was 
marked for identification as Respondent’s 
Exhibit No. 1). 


Q. (By Mr. DeMik) Captain, I show to you a document which the Reporter 
marked for identification as Respondent’s Exhibit 1, a Zerox copy of a portion 
of a Jeppesen chart, and ask you if you recognize the information and mark- 
ings made thereon? A. I do. 

Q. What is that a portion of? A. This is a portion of what I believe 
we call the Buenos Aires area chart — high and low altitude area Buenos Aires 

chart. 

Q. In looking at the lined airways about the NDB indication for San An- 
tonio De Areco and an intersection labeled Mercedes and a station indicated as 
Ezeiza, does this appear to represent those locations and airway lines, as you 
recall them, on June 6, 1968? A. Approximately. I believe there have 
been a little change in some of the headings, but they are very, very minor. 

Mr. DeMik: I would move the introduction of this into evidence. 

Mr. Tyler: No objection. 


Examiner Moorhead: It is received. 


(The document marked as Respondent’s 
Exhibit No. 1 was received in evidence.) 
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| 
Q. (By Mr. DeMik) Back to my previous question, then, Captain Sindo, 
and with regards to this chart, in coming in from the SAN ANTONIO DE 
ARECO NDB, would you traverse approximately the line of flight indicated as 
177-degree radial from San Antonio De Areco to the Mercedes intersection? 


A. By “traversed” do you mean go through it in your turn? 


Q. Travel along it. | 
A. You would eventually pick it up. It would be very difficult, unless 
you started your turn before you enter it. | 
Q. And you’re referring to coming into San Antonio De reco? 
A. And leaving also. You have a turn, and you have to bracket back. 
Q. But that would approximate your flight path? A. Yes. 
Q. And is it while you were traveling along this flight path between San 


Antonio De Areco and Mercedes intersection that you made the three radio 


contacts that you’ve described? A. To the best of my knowledge, yes. 

Q. Now, with a straight in approach to Buenos Aires, would you then 
depart the Mercedes intersection on the radial line indicated as 104 degrees 
through Oeste intersection and on into Buenos Aires, as best as you could 
bracket it? A. Yes. You would bracket that, and if you’re cleared for 
an ILS, then you would have to- They don’t quite coincide. After you leave 
Oeste, you slide over to the ILS localizer. 

Q. All right. Now, I notice here at the Mercedes intersection a more or 
les#-1 think you call it a race track pattern, with arrows pointing in an elongated 

circle. What would that indicate? A. That indicates a holding pattern 
on most charts. | 

Q. And what, to you as a Captain and from your experience in this area, 
would that indicate as far as proceeding inbound to Buenos Aires from San An- 
tonio De Areco through the Mercedes intersection? A. Usually, from past 


experience, if you were not going to be cleared immediately, you woxls receive 
some indication of a delay at Mercedes, which would indicate that you would 
enter the holding pattern. | 


| 
Q. From your experience, you say that if you were to proceed into the 
| 
holding pattern, that you would be advised of this by one of these stations that 
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you made previous reference to prior to reaching Mercedes? A. Normally, 


yes, there would be some indication that you would have a delay at Mercedes. 

Q. And if they did not indicate this delay, would you expect to be 
cleared on in? A. Immediately, as soon as you contacted approach, yes. 

Q. In traveling along that route between San Antonio De Areco and 
Mercedes intersection, would you be traveling more or less at an en route air 

speed? A. You'll have to define what you mean by en route air speed. 

Q. Let me rephrase the question. Would the air speed that you would 
normally hold between San Antonio De Areco and the Mercedes intersection 
be the same air speed with which you were to enter the Mercedes holding pat- 
tern, if that was required? A. No. You would have to slow down to enter 
the Mercedes holding pattern, if it was indicated that you were going to have 
to hold. 

Q. Can you recall if at all in your past experience you have had cause 
to use that holding pattern? A. Off hand, I think two or three times in 
the last ten years, roughly. 

Q. In making use of the pattern on those occasions, could you tell me 
if, prior to each of those occasions, you were requested to hold by either 
Baries Control or Ezeiza Control or Ezeiza approach? A. You always had 
some indication in your approach clearance that you would have a delay. 

Q. Did you ever enter that holding pattern without having an indication 
of a delay? A. Yes, I’ve done it once or twice. I would have to go back 
a little on this. I had received no indication that there would be a delay at 

Mercedes, and I have entered the holding pattern and advised them, and 
the reaction from the Controller on the ground was always one of shock and 
bewilderment, because apparently he assumed I was going to come straight in. 

Q. And that would be on an occasion where you had had no prior 
notice of a delay? A. That is true, yes. 

Q. Did I understand you to say, Captain, that at this time, the time of 
this incident or prior to and including this time, that the radio work required 
three handoffs in this span between San Antonio De Areco and Mercedes 
intersection? A. It did at this time, yes. 
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Q. Was that a rather cumbersome procedure? A. Very. | 
Q. Has that been changed since? A. To the best of my knowledge, 
it has. They have apparently dropped the handoff to Baries Control; and now, 
when you check San Antonio, they hand you directly to approach icontrol, 
which facilitates getting your clearance from Mercedes in greatly. | 
Mr. DeMik: No further questions. 


REDIRECT EXAMINATION 


By Mr. Tyler: 
Q. Captain Sindo, who received the clearance to cross San Antonio NDB 
at twenty thousand and descend to fifteen thousand at Mercedes? | A. I re 


ceived that clearance. | 
Q. Did you pass that on to First Officer Haines? A. To the best of 
my knowledge, I did. | 
Q. Could he hear the clearance? Was he tuned in on the clearance fre- 
quency to receive it, as well as you? A. I believe he was. 


Q. Now, if you receive a clearance to cross San Antonio at twenty thou- 
sand and to descend to fifteen thousand at Mercedes, if you do not get a fur- 
ther clearance and you reach Mercedes, what are you supposed to do? 

A. Enter the holding pattern. 

Q. As shown on the chart before you, is that correct, sir? | A. Yes. 

Mr. Tyler: I have no further questions. | 


RECROSS EXAMINATION | 


By Mr. DeMik: 
Q. Captain, do you recall whether you verbally relayed the clearance of 
which we have spoken, the San Antonio at Twenty thousand and Mercedes at 
fifteen thousand? Do you know whether you verbally relayed that to Mr. 
Haines? A. I believe I did, but this is way up the line. This was in the 
area of Gauleguaychu or just before. 
Q. Do you recall if both you and Mr. Haines were aomoeie the radio, 
either through cockpit speaker or headset? A. I believe I was on headset, 
and so was Captain Haines. | 
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When you refer to Captain Haines, as far as this incident is concerned, 
he wes acting as First Officer? A. Oh, yes. 

2. Then, let me ask you: if that were the case, what reason would there 
be tq verbally transmit this clearance to Mr. Haines? A. Well, this is the 
norngal procedure, I believe. If you have received a clearance, you turn to the 
other man and read it off in a brief form, and he confirms that he’s heard it. 

Q. Is this a 707-300 series Boeing aircraft we’re speaking of here? 

A. Wes. 
The Braniff model is 327? A. Yes. 

Q. In this aircraft would your headset, the headset of the pilot and co- 
pilot, be attached to a jack box or a box of some sort? A. It’s in a plug. 

Q. Ina plug? A. Yes. You plug it in. 

fe Is there any method of selecting channels on that apparatus? 

A. 4Oh, yes. 

Q. What are the selections there? A. You have toggle switches which 
enagle you to receive the corresponding receiver. For instance, the DOR-1 tog- 
gle in the up position would connect you to the DOR-1 receiver. You would 
then hear that receiver in your headset. If it wasn’t up, you would not hear 
it. 

Q. How many toggles are there on that apparatus? A. Off hand, 
there’s two VOR’s, two HF’s; there’s two ADF’s; there’s two each VOR navs. 
There’s a marker beacon receiver toggle. There may be some more, but I can’t 
off hand remember what they are. 

* Q. That’s sufficient. A. There’s a transmitter selector also on this 
parel. 

* Q Captain, can you, from your side of the cockpit, see what channel 
the First Officer or the person in the right seat, is tumed on to; or can you 
monitor that from your seat? A. No. It would be almost impossible with- 


oof rising in the seat and looking over. It’s quite an awkward position there. 


€ The wall is adjacent to your outside knees. 
Q. Would it then be possible for him to be tuned in to a frequency 
other than what you were receiving your clearances on? A. It could be pos- 
sible, yes. 
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Loy Would you suppose that would be further reason for repeating what 
you had heard to him? A. Well, I don’t know. No, I wouldn’t!say so, be- 
cause, as I say, it is custom to repeat the clearance. 

Mr. DeMik: Okay. I have no further questions. | 

Mr. Tyler: Nothing further. 

Examiner Moorhead: What’s the terrain over which you're flying in this 
approach to Buenos Aires? , 

The Witness: You might say flat as a billiard table. 

Examiner Moorhead: Do you recall whether there was any weather on 
this day? 

The Witness: No weather at all. 

Examiner Moorhead: All clear? 

The Witness: Clear, unlimited. 

Examiner Moorhead: And the time of day? 

The Witness: It was dusk at night, shortly after nightfall. 

Examiner Moorhead: I did think with regard to that radio, that you men- 

* tioned that your first officer was on an intercepting radio. Did I catch 


that correctly? 
The Witness: Yes, but I believe this is when he should have been on this 
selection. | 
Examiner Moorhead: It was later than the other time we were talking 
about? | 
The Witness: Yes. We’re moving down now where we're approaching 
the final fix. | 
Examiner Moorhead: Do you know what normal traffic is around Buenos 
Aires? | 
The Witness: Very sparse. 


Examiner Moorhead: Not very much? 
The Witness: No. 
Examiner Moorhead: Any other questions? 
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FURTHER REDIRECT EXAMINATION 


By Mr. Tyler: 

{Q Do you know what the traffic was, other than your own flight, at 
the sime the aircraft passed over the Mercedes intersection? A. To the best 
of my knowledge, I believe we were the only aircraft in the area within a fif- 
teer!—or twenty—or thirty-minute period. There may have been something later. 
There was nothing ahead of us, to the best of my knowledge, coming in from 
any direction to this particular airport. 

Q. Would you be certain of that, or was this a supposition? A. This 
was just a supposition. There might have been another airplane there, but I 
didn’t hear any; I didn’t observe any on the ground at Ezeiza, and I didn’t 
see any in the air in the vicinity of the Ezeiza airport. 

Q. Might there have been VFR aircraft in the vicinity? A. That is a 
possibility, but very remote, at this altitude. 

Q. But you have no way of being certain about that either, then? 
A. No, except that most light aircraft traveling in the Buenos Aires area are 
small cubs, Pipers and aircraft of that type—low altitude airplanes. 

Mr. Tyler: That’s all. Thank you. 

Examiner Moorhead: Any other questions? 


FURTHER RECROSS EXAMINATION 


i By Mr. DeMik: 
2 Q With regard to those last few statements, Captain Sindo, in your ex- 


perience in making’ this approach to Buenos Aires, have you had previous ex- 
perience with approach control when there has been aircraft ahead of you? 
A. My experience has always been that they notified this indirectly by a de- 

lay at Mercedes, which means you would have to hold. 

Mr. DeMik: No further questions. 

Mr. Tyler: Nothing further. 

Examiner Moorhead: Thank you. 

(Witness excused.) 


Mr. Tyler: I call Mr. Kleiber. 


WILLIAM KLEIBER 


was called as a witness for and on behalf of the Complainant, and having been 


duly sworn, was examined and testified as follows: 
8 


DIRECT EXAMINATION 
By Mr. Tyler: : 
@. Will you state your name and address, please, sir? A. William 
Kleiber. My office address is 3323 Grove Street, Dallas, Texas. 
Q. By whom are you employed, Mr. Kleiber? A. I’m employed by 
the Federal Aviation Administration, the Air Carrier Branch, at the Dallas Air 
Carrier District Office, as a Boeing 707 specialist. | 
Q. What certificates do you hold from the Administrator of FAA? 
A. From the Federal Aviation Administration I hold a Boeing 707 and 720 
type rating, a DC-6 and DC7 type rating, and flight engineer on turbo-jet 


piston-powered aircraft. 


Examiner Moorhead: ATR rating? | 
The Witness: Right—air transport rating. | 
By Mr. Tyler: | 

2 How many years have you been employed by FAA in that capacity? 
A. I’ve been employed by the Federal Aviation Administration since August 


Ss 1963, when I retired from the military. 


Q. And what was your position in the military? A. I held! many of 


them. I was a rated pilot, navigator, bombardier, radar operator. My assign- 
ment at the time of retirement was Director of Safety for Bombing, and Air 
Division at Lockbourne Air Force Base, which was the Strategic Air Command. 
Prior to that, I had been Aircraft Commander and so on. 


Q. Is it part of your duty as an FAA aircraft inspector to ride on the 
flight deck for various crews, making en route inspections? A. Nes It’s 
part of our assigned work program to perform en route inspections. 

Q. Were you engaged in that activity on June 6, 1968? A. I was. 


o 
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lo Were you aboard Braniff Flight 979 from Lima to Buenos Aires? 

A. Yes, I was. I was occupying the jump seat in the cockpit. 

Q. All right. Now, who was the Captain and pilot in command of the 
flight, and who was the First Officer? A. Captain Sindo was the pilot 
in command, and First Officer Haines was performing the duties as First Of- 
ficer. 

Q. Where is the jump seat located with respect to the Captain’s seat? 
A. The jump seat is located directly behind the Captain’s seat. 

Q. How far? A. Well, if the Captain has his seat pushed way back, 
about two inches. 

Examiner Moorhead: Facing which way? 

The Witness: The seat faces forward, directly behind the Captain, like 
the Captain’s seat faces. 

By Mr. Tyler: 

Q. And the First Officer is located where with respect to the Captain? 
A.. Directly opposite. I would say there’s about a twenty-four inch space 
between the two. 

Q. It would be on the Captain’s right? A. That’s right. 

A Q. All right, sir. While you were aboard the flight, did you hear any 
i* Traffic Control clearances which might have been given to the crew? 

A. Yes, I believe from Lima all the way to Buenos Aires I, to the best of 

my recollection, heard about ninety-five percent of them. I heard the partic- 

ular clearance in question, yes. 

Q. Will you state what you heard? A. As far as the actual facility 


talking to Captain Sindo, I am not that familiar with the names, as he is; 


but Ezeiza, I believe, was the one that gave the original clearance to making 
an en route descent across San Antonio at twenty thousand to a cleared to 
Mercedes intersection to descend to fifteen thousand after passing San Antonio. 
Q. Cross San Antonio at twenty; descend, after crossing San Santonio, 
to fifteen? A. That’s correct. Our clearance limit was Mercedes inter- 


4 . 
section. 
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Q. Isee. Now, while you were occupying the jump seat, did you ob- 
serve First Officer Haines at any time prior to reaching San Antonio or after 
passing San Antonio? A. I observed all three of the crew members’ 
functions en route, and I was aware of the fact that First Officer Haines was 

a at the controls, since he had made the take off and performed the fly- 
ing function on this entire leg of the flight. 

Q. Now, the clearance that you just mentioned having heard, did the 


craw adhere to the clearance as it was given to them? : San 


Antonio, yes; after this, no. 
Q. In what respect did they deviate, and who deviated? A. Our 
altitude limit was to descend to fifteen thousand feet; and after we passed 


San Antonio, we descended to an altitude of thirteen thousand five hundred 
I 


fet. 
Q. How do you know it was thirteen five? A. Because I compared 
bath altimeters on the Captain’s and the First Officer’s sides, as well as being 
a third altimeter in the center of the instrument panel. 
Q. All right, sir. Now, just explain in your own words exactly what 
the sequence of events were. A. After we had passed San Antonio, 
Mr. Haines continued his descent; and, as Captain Sindo has previously stated, 
hg was involved in several radio frequency changes and radio communications, 
and Mr. Haines continued his descent; and, to the best of my knowledge, 
Captain Sindo called out approaching sixteen thousand feet, which is a normal 


call, as outlined in Braniff’s operational procedures, to call out a thousand 
feet above any level-off altitude. He made this call, and at that time he 
was again making communication and a radio frequency change. And at this 
time the radio jack box, as we refer to it, for the jump seat is located back 
on the navigation panel, and I was playing with this, trying to keep up with 
e frequency changes and radios, and I looked back next and saw the altim- 
ie that we had descended below our assigned altitude of fifteen thousand 
feet and were at thirteen thousand five hundred; and at this time Captain 
Sindo made a comment that we were below fifteen thousand, our assigned 


e 
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altitude. Exact terminology I don’t remember. He did make a comment that 
we were below fifteen thousand, and Mr. Haines initiated a climb. The high- 
est altitude I saw after that on the altimeter was fourteen thousand feet. 
Shortly thereafter — the time element would be almost impossible to describe 
— Captain Sindo contacted Ezeiza approach, and we were approaching Mer- 
cedes intersection, and I’m sure it was in everybody’s mind, whether it wasn’t 
stated, whether we were going to have to hold or get cleared down, and about 
that ftime Captain Sindo got a further clearance for the approach into Ezeiza 
airport. 
At no time ‘after we descended below fifteen thousand did we get 

back up to our assigned altitude. 

Q. Did you observe the altimeters when the aircraft had passed to 

approximately thirteen five? I believe you said it was thirteen thousand 


on the altimeter. Did you observe what altitude it climbed back to? 


A. {The last altitude I saw was about fourteen thousand feet. We never got 


above fourteen thousand, to the best of my recollection. 
Q. Was a new clearance received soon after that? A. Yes. We 
received a further clearance for our approach into Buenos Aires. 
Q. And then the approach was made? A. That’s right. 
Mr. Tyler: Pass the witness. 
i CROSS EXAMINATION 
| By Mr. DeMik: 
$Q. Mr. Kleiber, you say that when you noticed the aircraft at thirteen 
thousand five hundred, that you heard Captain Sindo admonish the First Of- 
ficdr with regards to his altitude? A. Whether you would consider it 
anfadmonishment or not, I wouldn’t say; but he did comment that he was 
belw his assigned altitude. 
Q. There was something verbal, then? A. There was a verbal 
statement made to the effect that we were below the assigned altitude, yes. 
. Q. Looking at the pleadings in this case and listening to your testimony, 
a Kleiber, I am a little bit at a loss. Could you clarify, “The aircraft attained 


§ 
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this, fourteen thousand feet?” Is it your statement that Mr. Haines made no 
pon to return to fifteen thousand? A. He made an attempt to regain 
altitude, yes. We were at thirteen thousand five hundred; and, as I previously 
stated, I saw the altitude go up to fourteen thousand feet. Shortly thereafter 
we received a clearance. Whether he would have continued to climb back to 
fifteen thousand feet is a supposition. 

Q. Isee. That’s what I was curious about. 

You say there’s a third altimeter in this instrument panel? | A. In 
some of Braniff’s 300 series aircraft there are. As to this one, I'm not even 


sure of the aircraft number we're talking about. Some of Braniff’s 300 series 


aircraft are equipped with a third altimeter, and some are not. 

Q. As far as your testimony about the — A. I was teferring to 
the pilot’s and first officer’s altimeters. : 

Q. Isee. From your position, are you able to determine to which com- 
mynication radio the First Officer is switched? A. Here, again this depends 

_ on the Braniff 300 series aircraft. On this aircraft, I believe no, because 

I believe this airplane had been used previously in the military air lift oper- 
ation in the Pacific; and as such, it would have the interphone jack boxes 
anti control panels outboard of the seats. If it was not modified to have a 
Ldran set installed, it would be located on the pedestal between the pilots, 
but I believe this aircraft had the jack boxes on the outside, to re right of 
the co-pilot’s seat, and I would not be able to see it. 

Q. So you do not know in this instance whether the Captain and the 
co-pilot were monitoring the same frequencies? A. Positively, no. By 


irene of the accepted procedures that Braniff employees use, it is customary 
men the Captain or the First Officer makes a frequency change, he will tell 
tfem which radio he has, approach control and so on, tuned in, so that the 
individual not manipulating the radio can make the appropriate selection on 
the jack box. This is the prescribed Braniff procedure. | 
Q. What about on this particular day? A. On this particular day, 


I couldn’t say. I remember the Captain, after receiving the clearance -I 
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heard = clearance, and whether Mr. Haines was on that frequency or not, I 


cbuldn’t say, but I know Captain Sindo did repeat the clearance. 

Q. Did you, on your jack box or selector panel, attempt to duplicate 
the Captain’s selection? A. I had both VHF communication sets on 
so I dpuld hear no matter which one he was talking on. I couldn’t positively 
identizy which one of the radios, number one or number two, the clearance 
came over, because I had both of them selected. 

Q. Did you mention anything of this incident to Mr. Haines following 
this trip? A. No. I told Captain Sindo, as we got off the aircraft, 
that I would debrief the crew inside, and Mr. Haines did not appear for the 
debriefing. When the engineer came in, I asked him where he was, and he said 
Mr. Haines was out at the aircraft, that he was quite disgusted with himself 
and dan’t want to come in. I never did talk to Mr. Haines in regard to this, 
because he didn’t appear. 

Q. Did you ask Mr. Haines to come in? A. It is customary for the 
entire crew to come in for a debriefing on an en route inspection, and I had 
informed the Captain that I would debrief the crew in the Braniff operations. 

Q. Do you know if the Captain relayed that to Mr. Haines? 

A. No. Specifically, I do not. 

Mr. DeMik: I have no further questions. 

REDIRECT EXAMINATION 
By Mr. Tyler: 

Q. Mr. Kleiber, the clearance that you have testified to was cleared to 
cross San Antonio at twenty thousand feet. Was that VOR or NDB? 

A. The NDB was the fix, if I remember correctly. Id have to look at notes 
at this time, it having been eight months ago. 

Q. How far apart are the VOR and the NDB? A. I would say 
they would probably be within three, or a maximum of five, miles, geographi- 
cally. 

Q. Ill ask you to look at Respondent’s Exhibit 1 and see if you can 
locate the VOR on that and the NDB? A. The VOR is located right 
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here (indicating), and this is the NDB (indicating). | 
Q. The NDB is the one closer to the outer part of the circle, and the 

VOR is near the center? A. Right. The triangle here in the center 

indicates the VOR, right; and the circle out here with the diamond! in the 


center is the NDB. And I would say there’s a maximum of about three miles 
| 


between the two. 
«Q. Is there a scale on the chart? A. There’s a scale at the top, 
and as close as I could measure it, it’s approximately three miles. 
Q. It looks like it’s about three miles apart? A. Right. 
Mr. Tyler: I have no further questions. 
RECROSS EXAMINATION 
By Mr. DeMik: 
Q. Just one more. Did I understand you to say, Mr. Kleiber, that from 
Lima to Buenos Aires you felt you monitored or heard ninety-five | percent of 
the, clearances? A. I would think I heard a good share of them. Per- 
centage-wise, I don’t know, because I had my headset off periodically, when 
I would be conversing with the engineer, and put it back on. If you want to 
speak in percentages, I wouldn’t say it would be ninety, ninety-five, or ninety- 
eight percent. I felt certain that I was hearing a majority of the clearances, 
yes. 
Q. But that would leave some that you possibly didn’t hear? 


yes. I didn’t claim to hear them all. 
Mr. DeMik: Okay. That’s all. Thank you. 
Mr. Tyler: That’s all. 
Examiner Moorhead: Did you have a speaker or just a nehidset? 
The Witness: A headset. | 
Examiner Moorhead: Have you got it arranged so that you could 


tune one to one frequency and another to another? I think you said you 
| 


were monitoring both sets. 

The Witness: Yes. You have one jack box to the left of the ob- 

server’s set, and you plug in your headset there, and your control box is to 
| 


28 


the rear; and you have the same selections that the pilot and co-pilot do, and 
you can have any number of selections up and hear these various points. 
There’s a priority system established under certain conditions. 

Examiner Moorhead: When you put the jack into one of these, 
you’re getting whatever is coming over on theirs? 

The Witness: Whatever I have selected. If they are tuned to the — 

Examiner Moorhead: Yes, but they do their tuning. You just get 
whatever is coming in on theirs? 

The Witness: This is correct. I have no way of tuning the radios. 

Examiner Moorhead: I take it they’re wearing a receiver over one 
ear, with one ear open. 

The Witness: This is normal accepted practice, to cock it where the 
headphone won’t cover one ear completely, so that they can converse across 
the cockpit; and this is the way I normally wear it. 

Examiner Moorhead: Now, is this some kind of a toggle switch sys- 
tem that doesn’t require tuning, or do you have to switch and then tune? 

The Witness: No. When you tune a radio, whether it be the VHF 
communications or the VOR nav receiver, you are tuning the frequency into 
those specific sets, and over here all you have to do is throw a toggle switch 
on to allow that to come through the filter system into the headset. There’s 
no double tuning of frequencies. If you turn the VHF radio communication 
set, and you have the number one VHF radio toggle switch in the on position, 
then you will hear what’s coming over that radio. 

Examiner 'Moorhead: We have the pilot here being handed off very 
frequently, and it would be important to know all he had to do is throw a 


switch, or whether he also had to throw a switch and then adjust it to where — 


The Witness: Normally, if he’s changing frequencies — if he is on 
one frequency talking to Ezeiza Control and they tell him to contact Baries on 
such and such a frequency, and it’s different, then he has to push tune his 
radio: and if he is going to change number one radio, he wouldn’t have a 
selection to make on his intercom selector panel; so whatever frequency he 


tuned would automatically come in there. 


| 
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Examiner Moorhead: This business of an interceptor nao, what is 
the significance of that? 
The Witness: Pardon? | 
Examiner Moorhead: What is the significance of a reference to an 
interceptor? Without anything more, I'd assume somebody was trying to get a 
cross beam to set your position or else so that he will be all ready to be on it 


as soon as you do turn. 
The Witness: This is true. I believe the reference you're referring to 
is coming down from the NDB at San Antonio and setting up. He tuned the 
Ezeiza VOR, so that if they did have to hold when he hit this, he would know 
when he was at this intersection. It takes two radios or two stations normally 


to set up an intersection, unless you're using a DME. 
Examiner Moorhead: I think you also said that you don 
whether, if he hadn’t received his clearance, he would have continued to climb 


| 
"t know 


or not. I should think you might assume he would. 
The Witness: I would assume so, yes. 
Examiner Moorhead: Do you recall the time or distance |factors? I 
mean was he almost there, or was he — 
The Witness: When you say “almost there,” are you referring to the 


Mercedes intersection? 
Examiner Moorhead: I put it time or distance so that you could 
answer me in either particular you wanted to. Of course, if we have the 
speed, we’ll know. | 
The Witness: We were quite close to Mercedes intersection when we 
finally got our clearance for further descent, and at that time he had climed 
fiom thirteen five to approximately fourteen thousand feet. | 
Examiner Moorhead: Now he’s going up to fifteen when he started? 
The Witness: This is true, I would assume. 
Examiner Moorhead: Any other questions? 
Thank you. 
Witness excused. 
(Witness excused.) 
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Mr. Tyler: Mr. Moorhead, I would like to move to conform the 
pleadings to the proof by striking from paragraph 4 of the Order of Septem- 
ber 30, 1968, the letters, VOR, and substituting the letters, NDB, so that 
when read, paragraph 4 would be, “Air Traffic Control cleared to flight to 
cross San Antonio De Areco NDB at twenty thousand feet and to then des- 
cend to fifteen thousand feet.” 

Examiner Moorhead: Very well. 

Mr. Tyler: We will rest our case in chief. 

Examiner Moorhead: All right. Off the record. 

(A short recess was taken.) 

Examiner Moorhead: The hearing will reconvene. 

Complainant has rested. 

Mr. DeMik: On behalf of the Respondent I would like to call the 
Respondent as our first witness. 

JOHN LAMM HAINES 
was called as a witness for and on behalf of the Respondent, and having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. DeMik: 
Q. Would you' state your full name and address for the record? 
A. John Lamm Haines. The address is 7855 Willow Hill Court, Dallas, 
75230. 
Q. Mr. Haines, would you state your employment and your status with 
your employer? i A. I was with Panagra originally and am now with 


Braniff after the merger. I have been employed for twenty-five and a half 


years as a pilot, serving as Captain and co-pilot, or First Officer, at various 


times during my career. 

Q. You were with Panagra previous to the merger and subsequently with 
Braniff as a pilot? A. Yes. 

Q. And you say this encompasses some twenty-five years of employ- 
ment — A. Yes. 
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Q. —asa pilot. Would you estimate for us how many hours flight 
time you have accumulated in those twenty-five years? A. Roughly, 
twenty-thousand or twenty-two thousand. 

Q. Of that, could you estimate how many have been as pict in com- 
mand? A. I would estimate about half. | 

Q. Is it correct, however, at the time of June 6, 1968, that you were 
f ying as a First Officer or co-pilot? A. That’s correct. | 

Q. And, in fact, on that date you were flying as First Officer of Braniff 
Flight 979 from Lima to Buenos Aires, with an intermediate stop at Asuncion? 
A. Yes, sir. | 

Q. With regards to that trip, Mr. Haines, during that segment or trip 
from Lima to Buenos Aires, who was at the controls of the aircraft? 

A. We landed at Asuncion. Captain Sindo made the landing and take off 
from Lima to Asuncion, and I made the take off in Asuncion and landed at 
Buenos Aires. | 

Q. So you were manipulating the controls between Asuncion and Buenos 
Aires on this date? A. Yes, sir. 
Examiner Moorhead: How far is that? | 

The Witness: Asuncion is just North of Buenos Aires som me — I really 
couldn’t tell you the distance. It’s an intermediate stop between’ Lima and 
Buenos Aires or Uruguay. 

Examiner Moorhead: Not to be confused with the islands? 

The Witness: No, sir. 

By Mr. DeMik: | 

Q. The fact that you manipulated the controls on that particular seg- 


ment, Mr. Haines, is that in keeping with company policy so far as dividing 
up the flying time and the control time between Captain and First Officer? 
A. That’s roughly correct. You talk about policy. There’s no real policy. 
It’s a practice, you might say. | 
Q. It is accepted by the company, though? A. Yes. 
Q. When you are in that position, that being a the controls, 


32 


doeg that change the’ responsibility, to your knowledge, of the Captain and 
the to-pilot as far as their responsibility for the safe conduct of the flight? 
A. 1 really couldn’t answer that. That would be, I should think, a technical 
matter. 

¥Q. How about the duties? I am speaking of something other than respon- 

‘sibilities. Do the distribution of duties or work load in the cockpit change 
betigeen the flight crew members when the First Officer is manipulating the 
controls? A. Yes, the duties are changed. The pilot not flying normally 
assumes the duties of the First Officer and vice versa, simply as a matter of 
procedure and capabilities. 

Q. All right. Now, speaking as a First Officer at this time, when you 
werk not manipulating the controls, was it one of your responsibilities to moni- 
tor Warious instruments within the cockpit, as far as assisting the man who 
was doing the flying? A. Yes. 

Q. Would that! include monitoring the altimeter along with other instru- 


a 3 A. Yes. 
Q. With regard to the conduct of this flight — and I’m making reference 


to the segment between Asuncion and Buenos Aires—you have heard, I believe, 
testimony of two of the Administrator’s witnesses indicating a clearance in the 
natfire of “cross San Antonio De Areco at twenty thousand and descend to 
fifteen thousand,” with the limit of that clearance being the Mercedes inter- 
seclion. Did you personally hear that clearance while you were conducting 
this route segment? A. Yes. 

i Q. How did you hear that? A. I would hear that through my head- 
setz-radio. 

£ Q. Do you recall whether or not the Captain repeated or made reference 
to that clearance to you? A. No, sir, I don’t recall. 

Q. In line with some previous questions, would it be correct to state 
that your headset was turned on to the same radio as the other people in the 
cotkpit who heard this clearance? A. No, sir. There is no way I could 
degermine that. 

% 
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Q. If you all heard it, would you not have to be turned or Ihave the tog- 
gle switch to the same channel— A. Yes, you would. | 

. Q. -—to which they were listening? A. Right. | 

Q. With regards to the portion of this segment between San Antonio De 
Areco and Mercedes, do you recall which radio or which channels that you had 
your headset toggled into? A. No, I don’t. | 

Q. Do you recall whether or not you may have been— I don’ t want to 
sav tuned—but may have had the same toggles in the on position as the Cap- 

tain? Or would you know? A. I wouldn’t know, but I might have. 

Q. In crossing the San Antonio: De Areco NDB, do you recall what alti- 
tude you crossed that fix at? A. I crossed that at twenty thousand feet. 

e Q. And as far as level flight, ascent or descent, do you recall how you 
handled the aircraft from that point on? Did you descend from that point? 
A. I continued descent, yes, sir. 

Q. And to what altitude did you continue to descend? A. I descended 
te below fourteen thousand feet. | 

Q. With reference to an exhibit which is in evidence as Respondent’ s Ex- 
hjbit Number 1, can you tell us by verbal description at approximately what 
point it was that you descended below fifteen thousand? A. | I descended 


| 
thlow fifteen thousand feet after Mercedes intersection. 


8 Q. With regards to this exhibit, would that be the black triangle which 
appears to fall at a meeting point of the 104-degree radial from Buenos Aires 
and the 177-degree radial from the San Antonio De Areco NDB? A. Yes. 
Q. Although this point is depicted as a black square on this chart, from 
your experiences is that a readily definable point by radio navigation at 
that distance from the signal transmitters? A. It’s considered to be a readily 
discernable intersection there, but oftentimes, with radio malfunctions and so 
forth, you can get a false indication of this position. | 
+ Q. From your general pilot experience, is it a known pheriomena that 
the greater the distance away from a radio station which is giving off a navi- 
fotional beam, the greater the width of that beam becomes? A. Yes, that’s 


| 
correct. | 
| 


34 


Q. Now, with regards to this flight, when you say it was after Mercedes 
intersection, with an aircraft such as you were flying, a 707-327 series, you 
wouldn’t come down this 177-degree radial from San Antonio NDB and make 
as turn at Mercedes, would you? A. No. You would normally at- 
ak. remin with the confines of this radial. You would anticipate your 


turn. 


h So you really can’t cut a square corner with that type of aircraft, can 
es A. No. 
Q. With regard to this chart that’s in as Respondent’s Exhibit 1, the race 
a indication there at the Mercedes intersection triangle, is that a hold- 
ing 


$.ttern? Would that have been, or was it, a holding pattern for aircraft? 

Mr. Tyler: I object to the question as leading. 

Examiner Moorhead: Would you rephrase it? I don’t know what basis 
there is for objecting to a leading question on that point, but I will find out 
later. 

By Mr. DeMik: 

Q. Mr. Haines, that race track figure, do you agree with previous testi- 

mony that that indicates a holding pattern? A. Yes, sir. 

4Q. To your knowledge, is that a holding pattern for aircraft traveling 
down the 177-degree radial from the San Antonio NDB? A. Not unless 
it’s ppccinicaey indicated. 

‘2. Do you find that specific indication here on this chart? A. What 
I mean to say is: this has to be specifically indicated as your holding pattern 
by the Controller. 

Q. I see. In traveling the 177-degree radial from the San Antonio De 
Areco NDB, that’s more or less in a Southerly direction, is it not? A. Yes, 
sir. 

Q. Would you expect, from your experience in this area, to hold in a 
pattern such as that! indicated on that chart? A. You may or may not, 
defending upon the Controller. If he plans to have you hold, then he will 
specify the pattern. This would generally be the pattern. If he does not ex- 
pect to hold, he will say, “No delay expected;” or he may or may not. 


“ 
* 
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Q. Have you also, in your experience with Panagra and Braff flown 
this particular route a number of times? A. Yes, sir. 
Q. Has it been your experience that you would receive an indication of 
a holding prior to reaching Mercedes? A. Yes, sir. 
Q. If, in fact, the Controller was going to hold you at that ‘point? 


A. (Witness nods affirmatively.) 

Q. Do you recall on this segment of the flight what radio frequency or 
radios you had your earphones attuned to or what toggles you had in the on 
position? A. I couldn’t say definitely. I try to maintain communication 
by placing whatever toggles are required in the on position in order to receive. 

Q. Prior to reaching the Mercedes intersection, did you hear a clearance 
for an approach to Buenos Aires? A. I couldn’t say definitely that I did. 
I think I did. 

Q. With regards to this chart, do you recall whether or notvou actually 
began your turn at this intersection of Mercedes prior to leaving fifteen thou- 
sand feet? A. There was a little hazy area at this intersectionihere. I’m 
trying to say that I made the effort to tum with a slight lead, and I later 
realized, or had the opinion, that I had led this turn too much, but I made 
the effort to turn in on the radio. | 

Q. So as not to overshoot the radio? A. So as not to ‘overshoot it. 

Q. And how would you determine whether or not you had overshot this 
particular radio? A. By referring to my VOR navigational receiver. It 
ws tuned to the Ezeiza VOR, with the proper course set. It was a simple 


matter of navigation. 
Q. Would you normally have tuned that particular VOR radio, if you 
were intending to hold? A. No, sir. If I were flying, that would be tuned 
to the San Antonio VOR, if we were going to hold. | 
Q. When, if you can give us a reference on this chart, did you progress 
below fifteen thousand feet in your flight? A. After I was establish- 
ing the turn is when I left fifteen thousand feet. | 
Q. Do I gather from your comment that you led this turn ‘slightly, or 
perhaps more than you desired, that as far as descending below fifteen thousand, 
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we have an area of leeway as to where you actually progressed below fifteen 
aboutf this Mercedes intersection point? A. I would say that would be 
right. In other words, it’s a matter of a short distance. It’s a matter of how 
closely you can navigate this intersection as to where you can specifically pin- 
point {the intersection. 

Do you recall Captain Sindo remarking that you were below fifteen? 
A. Yes. He remarked after— He remarked, yes, sir. 

Q. And do you recall if, after that remark, you handled your descent 
or your flight of the aircraft in response to that remark? A. Yes. I stopped 
the descent and started to climb. And I pulled out in order to go back to the 
intersection, in order to hold. I immediately thought there was something wrong 
with the navigation, that I hadn’t gotten to the intersection. 

Q. Did you, in fact, enter a holding pattern? 

A. No, sir, I didn’t. 

Q. What prevented that, or what stopped you from doing that? 

A. The clearance came back again and said we were cleared to continue our 
descent. 

Q. I believe you stated that prior to initiating the turn around that cor- 
ner at Mercedes, that’ you believed you heard an approach clearance, is that 
corrept? A. That’s correct. 

Q. And what did you believe you heard? A. I believe I heard, 
“Cleared for an ILS approach; report West of the intersection.” 

Q. And when you, in fact, had begun to pull up and start for a holding 
pattérn, and you stated you then heard a clearance, what did you do here at 


that $time? A. I really don’t know what the clearance was. In other words, 


there was an indication that we were cleared to continue. This was a repetition 
frork the other clearance, I assume. 

;Q. Had you been monitoring your headset or been monitoring radio con- 
at between your aircraft and Ezeiza control, Baries Control and Ezeiza 
approach? A. Yes. 

Q. In this particular area of flight, do you find those transmissions to be 


easily understood, or how do you find them, from your experience? 
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A. From my experience I have found that the radio permericanon in that 
area is very poor. Quite often you cannot raise the Controller on the ground; 
quite of en he is not monitoring your frequency; quite often you will find 
Spanish conversations. This particular area is a close-range high-speed operation. 
The*matter of changing frequency, in order to allow the receiver to channel 
properly, will take some few seconds. It is difficult to establish communica- 
tion. | 

Q. Following the second clearance that you made reference td, did the 
flight progress inbound in normal fashion? A. Generally speaking, yes, sir. 
The only problem was they had a little gear extension problem, and we circled 
in order to let it extend; but other than that, it was a routine apptoach. 

Q. How was your visibility on this day? A. This was unlimited visi- 


bility. There was no weather consideration at all, completely VER. 


Q. Mr. Haines, in your air carrier flying career, have you ever been 
cha®; sed with a violation of the regulations prior to this? A. No, sir. 
: Mr. DeMik: Pass the witness. | 
CROSS EXAMINATION 

By Mr. Tyler: 

Q. Captain Haines, at what point along the route from Asuncion to 
Bugnos Aires did you receive your clearance to cross San Antonio at twenty 
thot&isand and descend to fifteen? A. Yes. That’s basically correct. 

Q. My question was: At what point— A. Oh, pardon me. 


Q. -—along the route did you receive the clearance? A. 1 couldn’t 
| 


say. 

; Q. Was it shortly after leaving Asuncion or shortly before reaching Mer- 
cedes? Do you have any recollection at all? A. It would be before San 
Antonio, certainly, and I believe it was in the area of Gualeguaychu. 

- Q. Refer to Respondent’s Exhibit Number 1 before you there. Can you 


tell us about how far that would be prior to reaching San Antonio? A. I 


don’t see any mileage chart on here. I couldn’t tell you. ! 
Q. Do you see the place that you mentioned on that oe A. No, 


sir. I believe it is up on the extension of the aeronautical chart. 


¢ 38 


57 lo I will ask you to look at Respondent’s Exhibit Number 1 and follow 
the 210-degree line from up North headed South toward San Antonio. Do 
yougsee there where it says, “J-A-55?” A. Yes, sir. 

1: What is printed just above that designation? The figure is 86, I be- 
lieve, isn’t it? A. That’s right. 
i Q. Is that miles between two points? A. It very likely could be, 


yes sir. 
Q. You don’t know, though? A. I wouldn’t say definitely whether 
thap’s the mileage indication there or not. 


Q. But you are certain that you received the clearance in sufficient time 
belbre reaching San Antonio NDB that you had no problem crossing San An- 
tonio at twenty thousand, is that correct, sir? A. That’s correct. 

i Q. And also you understood some time prior to reaching San Antonio, 
that you were to descend to fifteen thousand, is that correct? A. Yes, 
sir. 

Q. And you descent was to be fifteen thousand, and you were to accomp- 

lish that before reaching Mercedes intersection, is that right? A. Yes, 
sir, at or before; that’s correct. 

: Q. At or before. All right. When you’re coming down from San Antonio 
vip to Mercedes intersection, you have a heading of what, about 177 degrees? 
al Yes, sir. 

Q. And if you get to Mercedes intersection and you have received no 
fufther clearance, what do you do? A. Now, this is not— I can hardly 
answer that, sir, because you say, “If you get to Mercedes and have no further 
clearance, what do you do?” 

Now, the normal thing to do would be to reduce air speed before you 
get to Mercedes and plan to hold at Mercedes intersection. 

Q. Now, you! have not received any clearance between San Antonio NDB, 
and you’re coming'up on Mercedes intersection, and you have received no fur- 
ther clearance. A. That’s correct. 

- Q. Now, you’re limited in your previous one to cross San Antonio at 
twenty thousand, descend to fifteen at or before reaching Mercedes. 

A. Right. 
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Q. Now, you come up on Mercedes. You have been descending from 
twenty thousand and you're, say, five to ten miles before reaching Mercedes, 
and there’s still no new clearance. What do you do then? = A. I have 


saill that the proper thing to do would be enter a holding pattern! at a proper 


speed. 
Q. What holding pattern would you enter, and where, and at what speed, 
assuming the airplane that we’re speaking of is the one you were flying on 
June 6 under the same kind of flight under the same conditions? | A. You're 
asking :ae what the holding pattern is and the air speed at this— | 
Q. You mentioned you go into a holding pattern. What holding pattern 
would you go into? Where would you go into a holding pattern? A. Well, 
sir, I'll answer that to the best of my ability. | 
Q. That’s all I ask. A. I would make a right-hand tum. 
@ Q. You would make a right-hand turn, but where would you start mak- 
ing it? A. You would start making the turn at Mercedes intersection. 
Q. When you reach Mercedes intersection, you start a right turn? 


IN Yes, sir, or you could anticipate it. 


Q. Describe your holding pattern that you speak of. What shape would 
it be? Would it be like the one that’s shown on Exhibit 1 at Mercedes, which 

is on the 104-degree radial? A. This holding pattern would be paral- 
leling this inbound 177 course. | 

Q. In other words, it would be an eliptical shaped pattern, like the one 
shown on the chart, but it would be elongated North-South along the 177- 
ea radial rather than the 104-degree radial, wouldn’t it? A. Yes, sir. 

Q. Therefore, not having one shown here for coming down! here, you 
would come into your own holding pattern in this fashion, would you not? 
A. That’s right. | 

Mr. Tyler: By “this fashion,” I am using an eliptical shape along the 


177-degree radial North of Mercedes intersection. 
By Mr. Tyler: 
Q. Captain, when there’s a holding pattern published on the chart, aren’t 


fou required to use the published holding pattern when you have not received 


| 
| 

| 

I 
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any further clearance’ beyond the point where that holding pattern is shown? 
A. No. 

Q. What are you supposed to do with respect to— A. We just de- 

scribed that. You come down here and make a right-hand turn. 

0. Did you make such a holding pattern on June 6, 1968? A. No, 
sir. 

Q. Before passing the Mercedes intersection? A. No, we did not. 

Q. Did you receive a new clearance from Air Traffic Control before reach- 
ing Mercedes intersection? A. This is what I’m not sure of. I have said 
that I think I received one. 


Q. You don’t know whether you received a new one or not? A. No, 


sir. 
i But not knowing whether you received jt or not, you passed Mercedes 


intetsection and continued on in what direction? A. I continued on in- 
bound at Mercedes intersection. 
Q. You made a left turn to the 104-degree radial? A. Yes, sir. 
Q. Not knowing whether you had another clearance or not? A. I 
said I thought I did. 

But you didn’t know. A. Exactly. 

Is this normal procedure? 

Yes, it would be in this particular area. 

So if you have a clearance which is to descend to fifteen thousand 
at or before reaching Mercedes, and you pass Mercedes and make a left turn 
and take up a new heading without any further clearance, that’s a normal 
procedure. Is that what you’re telling us? A. Yes, sir. 

Mr. Tyler: I have to say at this point that I am astounded at such a con- 
cept. 

Mr. DeMik: Objection. Counsel is testifying, I believe. 

Mr. Tyler: I’m not testifying. 

Mr. DeMik: You're not asking a question. I move it be stricken. 

Examiner Moorhead: It may be stricken. 


By Mr. Tyler: 

Q. Captain, did you testify earlier that you did not understand what your 
clearance was with respect to the one mentioned in the Order? That is, to 
pass over San Antonio at twenty thousand and descend to fifteen thousand? 
A.° Are you asking me if I understood this? | 

, Q. Yes. Did you understand that clearance? A. Yes, sit. 

Q. I asked you this, because I am not certain, but I thought perhaps you 

might have said on direct examination that you did not understand that 
clearance. I wanted to verify whether I heard correctly or incorrectly. I 
apparently heard incorrectly. 

You did understand that clearance, right? A. Yes, sir. | 

Q. What was your understanding of the clearance? What did that clear- 
ance mean to you? How far could you go without violating a clearance? 
Could you descend below fifteen thousand; and if so, where? What limits you 
in that clearance, in your understanding of it? A. The limitation becomes 
different upon issuance of a new clearance. | 

Q. Now, Captain, you’re putting something into it that I’m not asking. 

I am asking you about the clearance to cross San Antonio at twenty thousand, 
descend to fifteen thousand at or before reaching Mercedes intersection, which 
you said earlier was the clearance you received, and that you understood it. 

Now, my question is: what is your understanding of the limitations of 
that clearance? A. Of that clearance, it is limited to Mercedes intersection 


of fifteen thousand feet. | 
Q. Is it your understanding you are free to pass beyond Mercedes inter- 
section at less than fifteen thousand feet without a new clearance? 
A. No. | 
Mr. Tyler: No further questions. 
REDIRECT EXAMINATION 
By Mr. DeMik: | 
Q. Mr. Haines, in your flying career with Panagra and subsequently 
Braniff, have you operatec aircraft similar to the one in question, or other 
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type of aircraft for that matter, in and about the United States? A. Yes. 

Q. What are some of the major airports which you have. operated flights 
in and out of? A: Kennedy, Newark, Dulles, Minneapolis, Kansas City, 
Dallas. 

Q. That’s fine, Captain. With regards to some of the statements you 
have made, in compating the Air Traffic Control, if you would, from your 
experience around Newark and JFK and Dallas and that around Buenos Aires, 
do you have an opinion as to the relative sophistication and efficiency of 
those Air Traffic Control systems? And if so, what would it, be? A. I 
find the Air Traffic Control in these airports very efficient. 

Q. These airports being? A. Those that I just mentioned: Kennedy. 
Newark, Chicago, Dallas—very efficient. 

Q. Can you make a comparison? When you use the word, efficient, 
would you say the same for this area of South America, Asuncion and Buenos 
Aires, or the area which we have in question here? A. It would be diffi- 
cult to compare them. They’re so far apart. As I have said before, the com- 
munication problem there is very difficult. You have conflicting languages, 
radio procedures, techniques. Captain Sindo testifed that he entered a hold- 


ing pattern down there, and the Controller was astounded to hear that he had 


done such a thing. 

Mr. Tyler: I object to this self-serving declaration. I move it be stricken. 

Examiner Moorhead: I think he is accurate in quoting the former testi- 
mony. It isn’t responsive; so Ill strike it. But at the same time I think it’s 
prejudicial. 

~ By Mr. DeMik: 

"a. Mr. Haines, in flying about JFK and Dallas and some of the other 
major airport areas in the United States, do you find that the Air Traffic Con- 
trolers at a given terminal facility differ in the way they handle inbound and 
outound flights, as far as communications go? 

‘ » Mr. Tyler: I object to any further comparison of what happened at Dallas 
or JFK or comparing air traffic systems from one country to another. The 
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question here in this case is whether he adhered to his clearance. 

Examiner Moorhead: I think that you’re right about it being irrelevant, 
what they’re doing up in JFK or Dallas, but I think it is very fundamental 
as to what the law requires in the way of clearances down in a foreign country. 
Perhaps you have to know what the correct procedure is. These foreign coun- 
tries may very possibly have some different procedures in effect which require 
people either to go in or stay out of holding patterns, or leave it optional, 
where we don’t. 

By Mr. DeMik: | 
Q. Mr. Haines, back to the question, I assume. 


Examiner Moorhead: I think you should rephrase the question. I sustain 
the objection, but at the same time I don’t mule out the whole line of inquiry. 
Mr. DeMik: On the question of the objection, Mr. Moorhead, along the 
lines of which you yourself stated, I think we have here, as we have had in 
the past, a question of the application of the regulations, which are apparently 
to be made applicable to Buenos Aires equally as with JFK or domestic air- 
ports. I don’t feel that that is responsible interpretation. 
I don’t feel that we can give carte blanche to the fact that airport around 
the world expect the same thing of pilots by way of air traffic control, and I 
think that if there is a difference in what a pilot may expect from the applica- 
tion of the regulations in a domestic versus an international operation, 
that we have to, at the very least in mitigation, give credit to what this dif- 
ference in application may be. 
Mr. Tyler: This is a matter for argument. I object to argument at this 


point. | 


Examiner Moorhead: He is laying the groundwork for the facts. There 
are several approaches to this basic underlying problem which I wouldn’t rule 
out. | 

You, Mr. Tyler, apparently have been approaching it through 'the theory of 
what do the airlines require, and what do your inspectors through) the airlines 


and through operating procedures require; whereas I think Defense Counsel has 
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in mind, what was the relationship of the man in the pilot’s seat with the man 
in the control tower. 

Mr. Tyler: My position is not what does the company require, but did 
this man— 

Examiner Moorhead: You're establishing his duties to fly the airplane. I 
thought, just maybe through one or two references, that you did have in mind 
going back through the company manual and approaching the problem in that 
manner. I am not making the ruling that you have to do it in any particular 
way, as long as the law is covered. I think we do have to touch base on that. 

Mr. DeMik: I'll withdraw the question as stated, and I have no further 
questions at this time. 

RECROSS EXAMINATION 
By Mr. Tyler: 

Q. Captain Haines, on June 6, 1968, which we have been talking about 
here today, this was not your first flight in South America, was it? A. No, 
sir. 

Q. Or indeed on this particular route? You had flown this particular 
route before, had you not? A. Yes, sir. 

Q. How long had you been flying this particular route prior to June 6, 
1968? A. I would say about a year and a half. 

Q. And had you been flying in South America before that year and a 
half? A. Yes, sir. 

Q. How long had you been flying in South America for Panagra and 
Braniff before June 6, 1968? A. Twenty-four and a half years. 

Q. Do you speak any Spanish? A. Yes, Sir. 

Q. Fluently? A. No, sir. 

Q. Well enough to get along in the various South American countries in 
normal day-to-day living? 

_ Mr. DeMik: Objection. 


j Examiner Moorhead: Overruled. 
i* Yes, sir. 
f 


By Mr. Tyler: 
Q. Well enough to understand Air Traffic Controllers talking/on the radio, 
if they speak in Spanish? A. I couldn’t say that I would understand every- 


thing, no, sir. 
Q. Have you heard the Controllers talk on the radio in Spanish over the 
twenty-four years you were in South America? A. Yes, sir. | 
Q. Is this a sometime thing, or is it frequent that they speak in Spanish? 
A. They speak Spanish; they speak English and Portuguese in South America. 
Q. So if you receive a clearance, whether it’s in Spanish, Portuguese, or 
English, if you understand what the clearance is, the Air Traffic Control could 
be less efficient in a foreign country than the United States and still be no 
particular problem to you in adhering to your clearance, couldn’t i 
A. That’s right. 
Mr. Tyler: I believe that’s all the questions I have. 


Thank you very much. | 

Mr. DeMik: No further questions. | 

Examiner Moorhead: Was there any confusion to you based ie the place 
where you're piloting as to what to do when you come to the termination of 


a clearance? | 


The Witness: It would depend, it seems to me, upon where! you are. In 


other words, there could be a matter of confusion in one place where there 
| 


might not be in another. | 


Examiner Moorhead: Have you ever seen any regulations or government 


advices from the Government of Argentina, telling pilots to do either this or 


tht? ! 
The Witness: No, sir. | 


| 
Examiner Moorhead: Do they have an aviation commission or a Civil 
| 


¢e 
Aeronautics Board or something comparable to it? 


The Witness: They have, yes, sir. 
Examiner Moorhead: But they don’t put out regulations? 


The Witness: They do put out regulations, yes, sir. 
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Examiner Moorhead: Are you referred to them by Braniff? 
The Witness: No, sir- 
“Examiner Moorhead: Have you ever received official advice as to whether 
you’re supposed to do the same thing you do in this country or not? 
The Witness: No, sir. 
Examiner Moorhead: You never had such advice. 
Any other questions? 
Mr. Tyler: Nothing further. 
Mr. DeMik: No, sir. 
eames Moorhead: Thank you. 
(Witness excused.) 
Bac DeMik: The Respondent would rest; and on behalf of the Respond- 
ent$1 would indicate that due to some areas of the application of the law 


in this case, it would be our request to defer oral closing argument and pre- 


7 our argument in the form of a written memorandum brief. 


Examiner Moorhead: We may have some rebuttal still. 
Mr. Tyler: I have no objection to that. I would join Mr. DeMik in the 
request, but I would first like to offer a rebuttal witness. 
Examiner Moorhead: All right. 
Mr. Tyler: We call Mr. Kleiber. 
3 Examiner Moorhead: You’ve already been sworn. You’re still under oath. 
Whtreupon: 
i WILLIAM KLEIBER 
wag recalled and was further examined and testified as follows: 
: DIRECT EXAMINATION 
i By Mr. Tyler: 
{ Q. Now, Mr. Kleiber, you have been present while Captain Haines testi- 
fied, have you not? A. Yes, sir. 
" Q. And perhaps might recall his testimony along the lines that after leav- 
ing Mercedes intersection inbound for Buenos Aires, which is on the 104-degree 
e I believe, he said the approach was normal or routine. Was the approach 


Ta 


nfmal or routine? A. No, I wouldn’t classify it as a normal approach in 
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accordance with the Braniff Training Program and the Braniff 707 | Operations 
Manual. | 
Q. Will you explain in what respect it might not be considered normal 
or, routine? A. First off, he descended at a quite high air speed, roughly 
three hundred knots, which of necessity I don’t think I could criticize him in 
that area because of the proximity of the fixes and the altitude we were at 
and the altitude we had to lose; but once we did get down and as we approached 


the outer market, if I remember correctly, we did have a little gear problem. 
I don’t remember which gear, but it didn’t come down and lock and get 
a green light initially. And I believe it was recycled. ! “ 
Examiner Moorhead: Maybe you had better give us normal cruise and 
normal descent and also speed. | 
The Witness: Well, from this altitude, in the proximity of 280 to 300 
knots isn’t an exceptional high rate of air speed; but conversely, due to the 
proximity of the fixes, I think it would have been more appropriate to slow 
the aircraft up and extend drag and so on and get the airplane down. 
Examiner Moorhead: What is your speed for slow flight in that airplane? 
The Witness: It depends entirely upon gross weight, but it can be— I 


have flown approaches in it at 120 knots indicated, depending again on the 


gyoss weight, with full flaps down. 
* After completing the 360-degree turn, which served a dual purpose, to get 
us slowed up and to recycle the gear which we were having a problem with— 
which one I don’t recall—he proceeded inbound on his ILS, and he never did 
capture the glide slope. We were above the glide slope all the way. 

Under normal conditions in this airplane, you'll fly at a V ref plus a maxi 
mum of ten knots, if the wind is under 10 knots; and if I remember 
correctly, the wind was under 10 knots. 

His air speed on his final approach from the outer marker, with full flaps 
down, should have been a V ref plus ten maximum. 
To point out the significance of this, if you had a reference speed of 120 


with full flaps, it should have been a maximum of 130, and he was 10 knots 


igher than the maximum for the appropriate weights and configuration on his 
ILS. 


By Mr. Tyler: 

2 All right. Mr. Kleiber, I direct your attention now to the clearance 
which we have been talking about today, the one that the flight received to 
cross San Antonio at twenty thousand to descend to fifteen at or before reach- 
ae intersection. Do you know whether the flight descended to thir- 


teeh five, which you mentioned earlier in your testimony, was before or after 


reaching Mercedes intersection? A. I feel it was definitely before, because 
Captain Sindo was in the process of making communications, trying to get a 
further clearance prior to reaching Mercedes, and we did not get a clearance 
until we were at— And I believe Captain Haines said he was debating whether 
to gz0 into a holding pattern, because we hadn’t received a further clearance. 

« Q. Do you have any recollection of a turn being made onto the 104 
degree radial from 177? A. I know we turned inbound, if this is what 
you're referring to. 

Q. Yes. You turned inbound? A. Right. 

Q. Was that turning inbound before or after you saw thirteen five on 
the altimeter? A. Oh, this was definitely after and after we had initiated 
the climb and gone back to fourteen thousand. 

Q. And it was only after he had gone back to fourteen thousand that 
he made the inbound turn? A. That’s right. 

Mr. Tyler: No further questions. Thank you. 

CROSS EXAMINATION 
By Mr. DeMik: 

{ Q. Mr. Kleiber, although I am not certain of the materiality, did Captain 
Sindo make any corrections with the manner in which Mr. Haines conducted 
the approach from Mercedes? A. Yes, I believe he did make reference to 
his air speed, words to the effect that he would never get the damn thing 
down to the outer marker at this air speed. 

Q. Would you say it was unusual for a Captain to monitor and advise a 

First Officer when the First Officer is manipulating the controls? 

A® When you say to advise him, in what way do you mean advise? Do you 
mean if he does something wrong, or what? 
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Q. If he does something wrong or if he’s not flying it the way the Cap- 


tain would. Is it unusual for a Captain to point out something that he would 
handle a different way when the First Officer is manipulating the controls? 

Or have you flown the jump seat in that situation enough to know? A. Tm 
notgsure I am following your line of questioning. Are you referring to the fact, 


would he freely criticize if he felt he was doing something unsafe? ! 
Q. Among other things, that’s one. A. Yes, I think the Captain would, 
and I have observed this in the past with other carriers, if the First Officer was 


making an approach and a Captain thought he wasn’t doing it the way the 
mafiual said or in accordance with prescribed procedures, he would advise him. 
And in this case, I remember Captain Sindo making a comment in regard to the 
air speed and getting down to the glide slope. 

Q. Have you ever observed the Captain request a change or correct which 
was a judgment factor or in the nature of merely being handled differently than 

the Captain would desire, when you’re in a judgment area? | A. Yes, I 
ha I have on occasion seen the Captain take controls away ah the First 
Officer making an approach. 

Q. When you're in the jump seat, Mr. Kleiber, how do you determine 
when the plane is initiating a turn? A. There are numerous ways. If 
yot’re VFR, you can see out the windshield quite easily. If not, if I hear— 

If ge has a change of clearance, for example, or is initiating a turn for a hold- 
ing or something, I can look at the compass. Both of them are readily avail- 
able. i 

Q. Would it be possible if you— I believe the terminology i if your head 
was inside the cockpit, would it be possible for a pilot to initiate | i— and I am 
distinguishing from executing— would it be possible for a pilot to initiate a 
turn some time prior to your noticing that the aircraft was in a turn? 

A.* If I wasn’t— Yes, it’s possible. | 

Mr. DeMik: No further questions. 

REDIRECT EXAMINATION 
By Mr. Tyler: 


*0: Mr. Kleiber, are you familiar with what action Braniff Aitways took 
i 
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against Captain Haines as a result of these matters set out in our Order of 
Suspension? A. Yes, sir. I believe he was suspended for two weeks effec- 

tive approximately the 13th of June. Company action was taken after I 
had debriefed the principal operations inspector for Braniff and General Rum- 
sey, who is one of their supervisory people. 

Q. Asa result of your observations of then First Officer Haines on the 
flight of June 6, 1968, was he given any sort of flight check or proficiency 
check or anything of' that character? A. Shortly after the company sus- 
pension, I believe Mr. Haines was transferred to Dallas and was subsequently 
upgraded to Captain status and was given a type rating in the aircraft. 

Mr. Tyler: Nothing further. 

Mr. DeMik: I have nothing further of this witness. 

Examiner Moorhead: Had there been any other problems of speed on 
this same flight? 

The Witness: Speed wasn’t a problem. | wouldn’t consider it as such 
up to the clearance to Mercedes. After that, descending on in for Mercedes, 
which is fifteen thousand, down to the outer marker, which the outer marker 
altitude I don’t recall off hand, you have considerable altitude to lose; and 
here, it’s a matter of technique and judgment, and I wouldn’t criticize a man 
for his technique as ‘long as he did not exceed any aircraft operating limitation 
on how he gets down there, losing in this case, roughly, thirteen thousand feet 

altitude. If he’s fast and the end result is that he’s able to slow his 


airplane up to get it in the configuration he wants at the outer marker, to in- 


— his approach. We’re talking about techniques. 


MJ Examiner Moorhead: Had you been paying any attention to the throttle 
setting? 
The Witness: He retarded the throttles; how far I don’t recall, because 
in this airplane if you bring number two and number three all the way back, 
you have a pressurization problem getting your airplane from the cabin altitude 
on down. Here again, if your air speed is high, you bring the throttles all the 
way back, and it has air flow. As far as the throttle settings, 1 wouldn’t make 


a statement; I assume he retarded them to at or near idle. 
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Examiner Moorhead: What is the cruise on that airplane? 


The Witness: . You say “cruise,” are you referring to indicated air speed? 
Examiner Moorhead: As long as we stay in the same terms, I don’t care. 
the Witness: Normal mach cruise on that airplane is .82. Now, the in- 
dicated air speed to attain that mach cruise varies considerably with altitude. 
«Examiner Moorhead: I’m trying to reconcile this factor. Did you say 320 
cycles? | 
The Witness: No. I said between 280 and 300 on coming inbound from 
Mercedes. 
Examiner Moorhead: And you didn’t notice any change in altitude in the 
airpjane? | 
The Witness: You mean after we started our descent for our approach? 
Examiner Moorhead: Yes. | 


The Witness: No. We were in a normal descending attitude, probably I 


would say somewhere between five degrees and ten degrees, nose below the 


horizon. This is speculation really. | 


Examiner Moorhead: There’s nothing in any of those manners|that was 


endangering anything? 
: The Witness: No. It wasn’t an abnormal attitude during that | descent. 
Examiner Moorhead: I take it that it’s your testimony that he simply lost 
too much altitude and then had to try to regain it, and then, before he com- 
pletely regained it, there was a clearance, and he turned and came on in. 


The Witness: That is true. This is basically what happened. 


Examiner Moorhead: Thank you. 
REDIRECT EXAMINATION 
By Mr. Tyler: | 
, Q. Mr. Kleiber, I show you a Braniff Memo of July 12, 1968, to Captain 
M. G. Safrit from the Manager of flying operations at Miami. [ll ask you if 
you'll look at that. Are you familiar with this memorandum? A. Yes, 
I have seen this. 
Q. Since that’s the only copy I have, I won’t introduce it into the re- 
cord, but would you read what it says under the paragraph, “W. J. Sindo/J. L. 


Haines?” 
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Mr. DeMik: I am going to have an objection, because that goes beyond 
what frou have asked and what is in the pleadings. That goes to conclusions 
of pafties not a part of this proceeding, and I think it would be, therefore, 


unduly prejudicial hearsay. I had not objected to raising the fact that the 


company did impose a certain amount of discipline and a check. I believe 


that’s material. 

Mr. Tyler: If it hadn’t, we would not be proposing a retroactive suspen- 
sion. 

I only wanted to ask Mr. Kleiber one other question. 

By Mr. Tyler: 

Q. Do you recall whether Braniff gave Mr. Haines a proficiency check 
before he returned to flight service after the two-week suspension? A. No. 
Like I say, I believe at that time, after the Company suspension was up, he 

was up at Dallas and was there in a training program until such time as 
he was given a type rating. The type rating in this case also serves as the 
initial proficiency check on the airplane. 

Mr. Tyler: All right. I have no further questions. 

Mr. DeMik: No further questions. 

Examiner Moorhead: I don’t believe it’s this witness, but it does occur 
to me that maybe the record should disclose whether or not the FAA is pro- 
ceeding on the same theory as Braniff. 

Mr. Tyler: I don’t know what theory Braniff proceeded under; so I would 
be unable to say. 

Examiner Moorhead: As far as you’re concerned, this is discipline? 

Mr. Tyler: Certainly it is discipline; and since Braniff took the action 
that they did, for whatever reasons they did, we felt that it would not be fair 
to Captain Haines to suspend his certificate for a period in addition to what 
Braniff did, but we want to recognize that he did something that we consider 
contrary to the regulations and that our period of suspension be concurrent 
with the period that Braniff took him off flight status, instead of hitting him 
twice, so to speak, once by the company and once by FAA. 
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* Examiner Moorhead: The recheck part is clearly remedial, but piace nwase 

I suppose the theory is that anybody who doesn’t pay closer attention to 
his altitude ought to be suspended, is that right? | 

¥ Mr. Tyler: We consider that these clearances issued by Air Traffic Control 

are necessary procedures in the interest of safety, whether they be issued in 
Argentina or Brazil or the United States. | 

Perhaps the degree of safety is different from one place to another and at 
one moment and another; but in the operation of air carrier aircraft, we feel 
that clearances should be adhered to. This is part of the control procedure 


which is followed by various countries. | 
Examiner Moorhead: And that there is danger to persons and |property, Te- 
gardless of whether any other aircraft is in the sky there or not? 
Mr. Tyler: Precisely. And whether the clearance is absolutely and legally 
binding on him or not it’s also immaterial. If he has received the clearance 
and this is the expectation of Air Traffic Control, that he’s going to be doing 


certain things at certain places, it is only common sense to believe that they 


will handle other traffic in accordance with their understanding of where this 
patticular traffic is and what it is doing; and if you deviate your clearance, 
that you are not conducting a careful operation. You're using less care than 

Bis required of an air carrier pilot. Therefore you violate the regulation in 
Part 121, which says, “No pilot may operate an aircraft in a careless or reck- 
less manner so as to endanger the life or property of another.” Wace that 
danger be actual or potential is immaterial. I don’t think you have to show a 
clear and present danger—a near miss or anything of that character, 

Examiner Moorhead: We know from the old CAB rules that when he once 
gets inside of the control zone in instrument weather, you don’t have to show 
any actual danger to anyone. And we also know that there’s this/ highest stand- 
ard of care that must be observed by air carrier pilots, but the position really 
should be stated. I think it’s adequately stated. | 

Any questions? 

Mr. DeMik: Not of this witness, no, sir. 


Mr. Tyler: Nothing further. 

Examiner Moorhead: Thank you. 

A (Witness excused.) 

Mr. Tyler: Nothing further from the Administrator. 

Mr. DeMik: Id like to recall the Respondent just momentarily on a new 
subject that was entered into the record here, if I may. 

Examiner Moorhead: What subject? 

Mr. DeMik: The subject of the company discipline. 

Examiner Moorhead: Yes. I believe that’s fair. I'll let him finish that. 
Whereupon: 

JOHN LAMM HAINES 
was recalled and was further examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. DeMik: 

Q. Mr. Haines, we have had testimony as to company action subsequent 
to this flight. Is it correct that you received two weeks’ suspension from fly- 
ing subsequent to this incident? A. Yes. 

:Q. Have you in any way challenged this discipline or remedial suspension, 
whafever it may be? A. Yes. 

Q. This would be th ough labor channels? A. That’s correct. 

Mr. DeMik: No fur her questions. 


“Examiner Moorhead: Is the case still pending? 


ym Witness: Yes, it is. 


Examiner Moorhead: I can’t help being curious as to whether or not you 
think that this is a situation which is somewhat comparable to someone com- 
ing into a holding pattern and then, instead of flying a standard base leg on a 

box top pattern, cuts in and loses altitude and makes a fast landing. May- 
be I shouldn’t ask you that question, but it can’t help but occur to me. In 
other words, it’s something you shouldn’t do, but under some circumstances 
it probably isn’t dangerous. Under some circumstances, it might be dangerous. 

You don’t have to answer. 
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*The Witness: Are you asking me, sir? 


Examiner Moorhead: I was just asking if you wanted to comment on it. 


You don’t have to. 

The Witness: No. The principle of an air carrier is to get an airplane 
from Point A to Point B as quickly as possible and as safely as possible, 
which is the first requirement. But if there’s any way to speed up) the arrival, 
certainly you should do it. If it’s a high-speed descent, do it. You have a 
maximum speed indicator that’s quite often used as a reference for descent 
speed, and it’s a matter of simply getting there as quickly as possible. 

Examiner Moorhead: It is limited by the comfort factor of the passengers, 
usuglly, isn’t it? | 

Vin Witness: Of course; yes, sir. Absolutely. 

Examiner Moorhead: Any other questions? 

Thank you. 

(Witness excused.) | 

Examiner Moorhead: I understand that the parties are going to submit 
brig’s. I would like to set tentative dates. ! 


Do you want simultaneous briefs, or do you want them to come in— 


Mr. Tyler: Quite often we have simultaneous briefs, but in this case I 
think I'd prefer to do it the other way and have a chance to submit a rebuttal 
brief. | 

I don’t have the foggiest notion of what he’s going to claim, and I want 
a chance to have a fair comment on it. ! 

» Examiner Moorhead: Do you want yours the 26th, then? 

Mr. Tyler: That means on March 26th I will have it in the mail so that 
it will be postmarked on March 26th, right? | 

Examiner Moorhead: That’s right, postmark dates. 

Do you want longer than the 31st? 

Mr. DeMik: The 31st would be fine. 

Examiner Moorhead: And your final April 7th? 

Mr. Tyler: I believe so. 
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Examiner Moorhead: Is there anything further at this time? 

Mr. Tyler: Nothing further for the Administrator. 

Mr. DeMik: Nothing further for Respondent. 

Examiner Moorhead: If there is nothing further, the hearing is closed. 
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[Filed June 2, 1969] 


* * * * 


INITIAL DECISION OF EXAMINER H. G. MOORHEAD 


This proceeding arises under Section 609 of the Act! upon the respond- 
ent’s appeal from an order of the Administrator which retroactively suspends 
his airman certificate with an airline transport pilot rating. The suspension 
period of 14 days coincides with a suspension which the respondent’s em- 
ployer, Braniff Airways, Inc., imposed on him from June 13 through June 26, 
1968. The question is whether or not the Administrator, in this proceeding’s 
trial de novo, has proved that the respondent violated Section 121.535(f) of 
the Federal Aviation Regulations which provides: 


“121.535 | Responsibility for operational control: Flag 
air carriers. 
“(f) No pilot may operate an aircraft in a care- 


less or reckless manner so as to endanger 
life or property.” 


A flight over foreign territory was involved in the incident in question. 
While approaching Buenos Aires, Argentina, the respondent as the co-pilot was 
operating the controls of a Boeing 300 Series airliner on an approach from the 
north and west. The Captain in command of the airliner had transmitted the 
clearance to the respondent to cross the San Antonio intersection at 20,000 
feet and descend to 15,000 feet at Mercedes intersection. The Captain later 


1 The prc ceeding has been conducted in accordance with the provisions of the following 
laws and regulations: Federal Aviation Act of 1958, as amended (72 Stat. 776, 49 U.S.C. 
1422), Department of Transportation Act, Public Law 89-670, 80 Stat. 931, Oct. 15, 1966, 
and Executive Order No. 11340, 32 Fed. Reg. 5433, impl. 7139, May 11, 1967, effective 
Apr. 1, 1967; Title 14 of the Code of Federal Regulations, including the Federal Aviation 
Regulations and the Board’s Rules of Practice in Air Safety Proceedings, 24 Fed. Reg. 99, 
250, Dec. 31, 1958, as amended, 32 Fed. Reg. 16491, Dec. 1, 1967 (now Part 421); and 
The Administrative Procedure Act, 5 U.S.C. 1001-1011. 
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called the respondent’s attention to the fact that he was leaving 16,000 feet 


or going below 15,000 feet. The Captain was not exact in his memory be- 
cause he was busy at the time handling radio communications; he had three 


handoffs in the area establishing communications with three radio functions 
in Buenos Aires. | 

An Inspector of the Administrator who was riding in the cockpit on the 
flight saw the airplane’s altimeter register descent to 13,500 feet, and some- 
time thereafter both he and the Captain testified that the airliner climbed 
rapidly, ascending back up through 13,800 feet as observed by the Captain. 
Although the respondent testified that he did not descend below 15,000 feet 
until after passing the Mercedes intersection, the evidence as a whole is more 
consistent with the Inspector’s testimony that it was prior to the tum made 
en route to that intersection that the respondent descended to approximately 
13,500 feet, and this is accepted as the fact. 


The issue of the proceeding concerns interpretation of Section 121. 535(f) 


of the regulations. The respondent is charged with dangerous carelessness but 
for a procedure which is not specifically prohibited, that is, he has not been 
charged with violating any regulation which described how he should observe 
air traffic control instructions. The carelessness and the danger which are 
charged do not rest upon any regulatory rule which would be applicable to 
the flight over Argentina; insofar as the Board is not advised to the contrary 
and if the respondent was not careless or not dangerous, the maneuvers of the 
flight offended against no local rule or custom. | 
There is no question but what proof of piloting in a careless manner so 
as actually to endanger the life or property of others would establish a viola- 
tion of Section 121,535(f). As the complainant has stated in his brief that 


“ 


section . Clearly makes it an offense for a pilot to operate an aircraft 

carelessly or recklessly in any part of the world where United States Flag Air 
Carriers operate their aircraft, without regard to whether or not a foreign law 
or regulation may also have been violated.” This is accepted as a true inter- 


pretation, but the difficulty in this proceeding is that the complainant not 
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only{has not cited the Board to whatever regulation controls flights over Ar- 


gentina with regard to maintaining altitude on clearances issued in Argentina, 


but fr and more to the point upon his interpretation of the regulation, has 


not proved that the respondent’s failure to maintain altitude was in fact dan- 
gerous. The weather was within the visual flight rules, it was dusk, and traffic 
was g very sparse.” The descent was presumably normal; no charge is made 
that, the respondent dived the airplane, maneuvered it abruptly, or endangered 
it structurally. No other aircraft was proved endangered. 

The complainant, on the point that proof of danger is unnecessary, has 
cited the Civil Aeronautics Board’s case of Karstrom and an examiner’s initial 
decision in Bartell. 2) However, both cases involve piloting under the visual 
flight rules without a clearance within a control zone in conditions of inade- 
quate ceiling or visibility, and such piloting is not herein involved. The cited 
cases are control zone, IFR weather cases where the danger and violation of 
Section 91.9 or 121.535(f) of the Federal Aviation Regulations has been long 
recognized as a matter of general experience or factual presumption. These 
casés are not in point herein, without going on to consider possible additional 
qu@stions based on the foreign location of the incident. Neither a control 
zone, nor instrument weather is involved herein. Nor are all failures to fol- 


lov air traffic control directions necessarily careless. > 


N. E. Halaby v. J. O. Karstrom, Jr. (SE-253, Dec. 31, 1962, $-1169), 37 C.A.B. 836; 
N. €. Halaby v. Robert J. Bartell, SE-227, Oct. 25, 1961. 
t 


3y The cases of Wm. F. McKee v. Richard L. Furrer, SE-772, EA-47, Apr. 25, 1968, and 
David D. Thomas v. Ripton B. Dudley, SE-1004, EA-79, Oct. 23, 1968, involve special cir- 
cumstances which distinguish them from the facts of this proceeding; but they sustain the 
general proposition that failure to follow a clearance is not necessarily careless or reckless. 
Hefein the question involves the phraseology “so as to endanger” life or property, rather 
me a carelessness in the manner of piloting; but even so, the question of careless opera- 
tioh is not as clear as though the Administrator had been able to prove it in detail. An 
Inspector was in the airplane, but he did not testify, for instance, that the respondent was 
somnolent, clumsy, or preoccupied with some extraneous details; the Administrator did not 
in terms of piloting fact demonstrate that the loss of altitude was specifically caused by 
carelessness. The respondent’s loss of altitude may for purposes of argument, be accepted 
as careless, but even on this assumption only because, by the applicable highest standards 
of care, the respondent may have been prima facie or presumptively careless. No danger 
(continued) 
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* Herein recklessness is not in question, but only piloting in a ce man- 
ner. In many instances in the Board’s air safety practice, violations of rules 
of Section 91.9 and 121.535(f), insofar as they prohibit dangerously careless 
piloting, are found consequentially, that is, as a result of a pilot having violated 
some other safety regulation in a manner which was not either deliberate or 
reckless. That basis is not apposite here for lack of a foundation. | No basic 
violation to which the conduct in question would be consequential has been 
alleged or proved. ! 

It is notable that the Administrator, although he may be presumed to have 
prepared his case with investigation of the regulations and law which are con- 
trolling under treaties and conventions, * has not alleged that the respondent 
violated a valid regulation. It cannot be ruled that there was no regulation 
prohibiting the respondent from varying from the implications of the clearance 
to descend from 20,000 feet to 15,000 feet, that is, the implication that he 
should stop at 15,000 feet without going below 15,000 feet while ‘making that 
descent. It is quite possible that Argentinian regulations have that implication 
and do not allow 1,500 feet of lower altitude leeway to pilots in such descents 
but, in an area of sparse traffic in a foreign country, the proposition is an un- 


proved assumption. Counsel for the Administrator has not provided assurance 


of a mle. Since he has presumably investigated all the facts and all the law 
within his preparation and study, there is an inferential basis for query whether 
whe was a local Argentinian regulation which would in terms prohibit a loss 
of /Ititude as a violation, and further query, if such a regulation existed, whether 


e | 

3 (continued) is alleged however. Such danger is essential to the charged violation. Cf., 
forpinstance, Leonard J. Specht v, C.A.B. (C.A. 8, 1958), 254 F.2d 905, where the airline 
pilot respondent in changing to a higher altitude without clearance “. . . was! continuously 
awére of the unseen Viscount flying the same course above him... . 


# See and cf., David D. Thomas v. Earl W. DuVall, SE-1027, EA-88, Dec. 18, 1968. The 
Chicago Convention was referred to by the Administrator in his brief, but ae treaty or spe- 
cific Argentinian regulation was relied upon to establish that the respondent’s | oe conduct 


was contrary to local rules or regulations. 


” 
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the facts would establish that a premature loss of 1,500 feet of altitude while 
making a descent approaching Mercedes intersection, followed by a recovery 
of some of the loss, would constitute an actionable violation as the supposed 
regulation would be interpreted in Argentina.* That the respondent’s conduct 
was not good piloting practice is a different question. In that regard, he has 
been punished for the incident by his airline employer. 

i The essence of the problem of this proceeding is simple. The decision is 


that a pilot cannot be found guilty of piloting in a careless or reckless manner 
j as to endanger the life or property of another unless (1) the violation is 
C 


nsequential to another violation which is alleged and proved, or (2) the flight 
cénduct is proved 'to have been (2a) in fact, careless or reckless and, (2b) in 
fact, (whether by inference, presumption, or proof), to have endangered the 
life or property of another. Herein, neither condition “1” nor “2” for factual 


4{——___—__——_ 


> wm. F. McKee v. Robert H. Buchanan, SE-554, Order $-1390, Oct. 13, 1966 (a case 
relied upon by the Civil Aeronautics Board when it declined review of Wm. F. McKee v. 
Weldon W. Colley and Douglas G. Hanks, SE-704 & SE-705, Order S-1408, Dec. 16, 1966) 
riled that a proceeding on appeal from an order imposing a suspension of 7 days on an air- 
Ifhe transport pilot certificate, “. . . may be regarded as remedial for some purposes, [but 
if] nevertheless partakes of punitive action.” The hearing examiner had found that the pilot 
Had failed to exercise the degree of care and judgment required of the holder of such certifi- 
cate, but ruled that no regulation existed which required the preflight care which was in 
question. (The pilot in his preflight inspection had carelessly failed to observe that the 
main static vents were covered with black electrical tape, an oversight causing a return to 
the airport by the aircraft shortly after take-off.) Thus, although the present case is based 
on a regulation (albeit a very general one), the facts of the present case have some similarity 
to the principle which was declared in the Buchanan case. Herein, as therein, the conduct 
against which the proceeding is primarily directed, a loss of altitude of 1,500 feet in excess 
of a clearance, was not prohibited for the area in question by any regulation cited by the 
Administrator. Thus herein, as therein, the Administrator does not rely upon a specified 
prohibition; his case! rests on the respondent’s alleged failure to maintain a standard of care 
rather than on a failure to pilot the airplane in accordance with specific regulatory procedures. 
The Colley case involved flight over an iron curtain area where the Administrator’s regulations 
did not cover the conduct involved. The Board declined to review the examiner’s dismissal, 
although the examiner had based his ruling on jurisdiction, and the Board based its ruling 

n the Buchanan case. The Board’s citation of the Buchanan case in its Colley ruling dem- 
dnstrates the applicability of Buchanan herein, although the Colley case is not itself re- 
garded as being in point on the present facts. 
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proof of a violation was completely and satisfactorily met. Although the re- 
spondent may have been careless as against the high standards of airline pilots 


within condition “(2a),” no danger was proved to complete the violation under 
“(2b);” the natural bearing of the evidence is that on the particular facts, no 
one’s life or property was endangered. The conclusion is that the respondent 
cannot be found to have violated Section 121.535(f) of the Federal Aviation 
Regulations. 
Although it may be emphasized that the respondent’s conduct: of the flight 
is not to be approved in his failure to stop the descent of the airplane at the 
altitude to which he was told to descend, it does not appear necessary in the 


public interest for the Board to take action herein. As concerns the respond- 
ent, note may be taken of the action already taken by Braniff Airways, Inc., 
in its suspension of the respondent’s piloting; as concerns air safety, view is 
directed to the fact that the Administrator has not seen fit to promulgate a 
regulation to prohibit the conduct which would have, under such a presently 
nonexistent regulation, justified a proceeding against the respondent” s pilot 
certificate without proof that the manner of his piloting involved actual danger. 


FINDINGS AND CONCLUSIONS 


3 Upon the record herein, the undersigned hearing examiner finds and con- 

cludes: | 
1. That on October 22, 1968, respondent appealed from an order of the 

Administrator retroactively suspending the respondent’s airman certificate Number 


419940 with airline transport pilot privileges for 14 days from June 13 through 
June 26, 1968; | 

2. That the respondent on June 6, 1968 piloted Braniff Airways Flight 
979 as First Officer at the controls on an approach to Buenos Aires, Argen- 
tina, and between the San Antonio and Mercedes intersections approaching 
Buenos Aires descended to approximately 13,500 feet although cleared to de- 
scend only from 20,000 feet to 15,00 feet, for which incident Braniff Airways, 
Inc., suspended the respondent from June 13 through June 26, 1968; 
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3, That no danger to the life or property of another has been proved to 
have resulted from the incident of finding 2 above for which reason no violation 
of Section 121.535(f) of the Federal Aviation Regulations has been proved in 
this proceeding where no allegation has been made nor proof offered that the re- 
spondent’s described descent violated the regulations governing observance of Air 
Traffic Control clearances at the time and place in question. 


4. That the public interest does not require affirmance of the order of 
the Administrator of finding 1 above but rather requires reversal of the said 
order and termination of this proceeding. 


ORDER 


IT IS ORDERED, 


(1) That the Administrator’s order of suspension of respondent’s Airman 
Certificate with airline transport pilot privileges be, and it hereby is reversed; 


(2) That this proceeding be, and it hereby is dismissed. 


/s/ HH. G. Moorhead 
Hearing Examiner 
APPEAL 
Either party to this proceeding may appeal the examiner’s initial decision. 


The appellant shall file his “notice of appeal within ten (10) days after 
service upon him of this decision, and must within twenty (20) days after 
service upon him of this decision, file a brief in which is set forth his objec- 


tions to the initial decision. The notice of appeal and the brief shall be filed 
with the National Transportation Safety Board Docket Section, 1626 K Street 
N.W., Washington, D.C. 20591. 


If no appeal to the Board from either party is received, or the Board does 
not file a motion to review this initial decision, within the time allowed, this 
initial decision shall become final. The timely filing of such an appeal shall 
stay the order in this initial decision. 
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UNITED STATES OF AMERICA 
NATIONAL TRANSPORTATION SAFETY BOARD 
WASHINGTON, D.C. 


JOHN H. SHAFFER, Administrator 
Feceral Aviation Administration 
7 


Appellant 


JOHN L. HAINES 


Appellee 


) 
) 
) 
) | 
) 
v. ) Docket No. Seno 
, | 
) | 
) | 


NOTICE OF APPEAL 


Comes now the Administrator of the Federal Aviation Administration, by 
counsel, and files this Notice of Appeal from the Initial Decision of H. G. 
Moorhead, Hearing Examiner, served upon the Administrator on 2 June, 1969, 
in the above captioned case. This appeal is taken under Section 421 45 of 
the Board’s Rules of Practice, 14 C.F.R. 421.45. | 


Respectfully submitted, 
/s|) JENNINGS N. ROBERTS 


Acting Associate General Counsel 
Federal Aviation Administration 


Dgted: 11 June 1969 | 


[Certificate of Service] 


SERVED: March 23, 1970 
NTSB Order No. EA-153 


Adop.ed by the National Transportation Safety Board 
at its office in Washington, D.C., 
on the 12th day of March, 1970. 


OPINION AND ORDER 


The Administrator has appealed from the initial decision of Examiner 
Harley G. Moorhead, issued June 2, 1969,! in which the examiner concluded, 
after hearing, that the Administrator had failed to establish his charge that re- 
spndent had carelessly operated his aircraft so as to violate section 121.535(f) 


2 Accordingly, the examiner reversed and 


of:the Federal Aviation Regulations. 
set aside the Administrator’s order retroactively suspending respondent’s airman 


certificate from June 13 through June 26, 1968.3 


The facts, as found by the examiner, disclose that on June 6, 1968, re- 
spondent, as copilot, was at the controls of a Boeing 707 aircraft (Braniff 
Fifnt 979) which was being flown from Asuncion, Paraguay to Buenos Aires, 
Argentina. At the time the flight was nearing its destination, the Argentinian 
traffic control cleared the aircraft to maintain 15,000 feet at or before reach- 
ing a radio navigational point known as the Mercedes Intersection. The ex- 
aminer found that although respondent was fully aware of this clearance, he 
deviated from it by descending to approximately 13,500 feet prior to reach- 
ing Mercedes Intersection. 


la copy of the initial decision is attached. 
2 Section 121.535(f) (14 C.F.R. 121.535(f) reads as follows: 
“Section 121.535 Responsibility for operational controls: flag air carriers 


(f) No'pilot may operate an aircraft in a careless or reckless manner 
so as to endanger life or property.” 
3 The suspension period ordered by the Administrator coincides with the period during 
which respondent was' grounded by Braniff Airways as a result of the same incident. 
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Despite the foregoing, the examiner found that the Administrator’s proof 
of respondent’s violation of the pertinent safety regulation was deficient in 
several respects. First, he found that the Administrator had not cited or 
proved any regulation of Argentina which would require respondent to main- 


tain his altitude clearance, nor had the Administrator established that, under 


Argentinian law, respondent’s deviation from his clearance by 1,500 feet would 
constitute an actionable violation of such a regulation. More significantly, he 
found the Administrator had failed to prove that respondent, by deviating 
from his clearance, had actually endangered his aircraft and the lives and prop- 
erty of others. For these reasons, the examiner was of the view that a vio- 
lation of section 121.535(f) of the Federal Aviation Regulations had not been 
dtablished. | 


In support of his appeal, counsel for the Administrator contends that the 
examiner’s entire rationale in concluding that the Administrator had failed to 
establish his charge of reckless and careless operation of his aircraft by re- 
spondent is erroneous. The respondent has filed a brief in opposition in which 


be urges that the initial decision be affirmed. While conceding that actual en- 
dangerment is not a necessary element of the violation charged, respondent 
contends that carelessness within the meaning of the regulation has not been 
established. | 


Upon consideration of the briefs of the parties, the pleadings, and the 
entire record, we are of the view that safety in air commerce or air transpor- 
tation and the public interest require the affirmance of the Administrator's 
order of suspension and the reversal of the examiner’s initial decision insofar 
as the legal conclusions contained therein are concerned. (We adopt as our 


own the examiner’s findings of fact.) 


The pertinent facts are not in dispute and the record fully ‘supports the 
examiner’s finding that respondent deviated from the altitude clearance by 
1,500 feet. The question presented on appeal is whether such deviation 
constitutes a violation of section 121.535(f) of the FAR. The examiner’ s 
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conclusion that such a violation was not established apparently rests on the 
proposition that a pilot cannot be found guilty of piloting in a careless or 
reckless manner so as to endanger the life or property of another unless 

(1) the violation is consequential to another violation which is alleged or 
proved, or (2) the pilot’s conduct is proved to have been, in fact, careless or 
reckless and, in fact, to have endangered the life or property of another. 
For the reasons set forth below, we are of the view that neither of the above 
alternatives accurately characterizes the necessary elements of a violation of 
section 121.535(f). 


In our judgment, it was not necessary for the Administrator to prove 
that respondent had violated a second regulation, either foreign or domestic, 
as a prerequisite to establishing that a “consequential” violation of section 
121.535(f) had occurred. The examiner intimates that such a requirement is 
imposed by the decisions of the Civil Aeronautics Board in Administrator v. 
Buchanan, Order $-1390, October 13, 1966, and Administrator v. Colley and 
Hanks, Order S-1408, December 16, 1966.4 The reversals of the Adminis- 
trator’s orders in those cases, however, rested on the failure of the Adminis- 
trator to cite any regulation whatsoever> and thus are distinguishable from 
the instant situation in which the standard alleged to have been violated is 
contained in a regulation. Furthermore, there have been a number of cases 
in which a “careless or reckless” violation has been established wherein only 
a single regulation ‘(section 91.9 of the FAR), whose wording is similar to 
that of section 121.535(f), has been cited.® 


4 The Buchanan case involved a flight over U.S. territory, while the Colley case concerned 
a flight over foreign soil. 


5 The Administrator there sought to rely on the general standard, not imposed by regu- 
lation, of thz degree of care and responsibility required of the holder of an airman certificate. 


8 See, eg., Administrator v. Stegman, NTSB Order EA-84, December 18, 1968; Adminis- 
trator v. Schaffer and Dionne, Order S-1395, November 3, 1966; and Pangburn v. CA.B., 
311 F.2d 349 (1962) (1 Cir., 1962), affirming Administrator v. Pangburn, 35 C.A.B., 907 
(1962). 
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Nor do we believe that the act of deviating from an air traffic control 
clearance must be specifically proscribed by regulation in order to provide the 
duty or standard against which respondent’s conduct could be measured. The 
requirement to comply with such clearances is an inherent part of a pilot’s 
overall responsibilities, regardless of whether his aircraft is being operated over 


domestic or foreign soil. 


Turning to the facts of this case, respondent’s 1,500-foot deviation from 


the altitude clearance can be presumed to be the result of carelessness in the 
absence of any evidence to the contrary, Although there may be circum- 
stances in which the failure to adhere to a clearance is not carelessness,? the 
burden is on the respondent to rebut the prima facie case of carelessness estab- 
lished by the showing of a deviation. Not only did respondent herein offer 
no justification for the wrong deviation, but there was evidence affirmatively 
indicating that the descent through the clearance limit was the result of in- 
advertence on respondent’s part and that he attempted to correct the error 


when advised thereof.® 
| 


Nor do we believe that the Administrator must prove that res) ndent’s 
conduct actually endangered the life and property of others in order! to estab- 
lish a violation of the regulation in issue. Prior cases involving deviations from 
clearances clearly indicate that, if a pilot’s careless act subjects life and property 


to potential endangerment, a violation has been established.? The basic purpose 


7 For example, in Administrator v. Furrer, NTSB Order EA-47, April 25, 1968, we found 
there was no carelessness on the part of respondent because he had been ordered by the cap- 
tain to perform duties (observe other aircraft) which made it impossible for him to monitor 
the altimeter and advise the pilot-in-command that he was deviating from his clearance. 


8 During the descent, respondent was reminded that the aircraft was approaching 16,000 feet 
by the pilot-in-command, who was monitoring the altimeter along with making radio trans- 
missions. At a later point, respondent’s attention was called to the fact that he| was below the 
assigned altitude, at which time he initiated a climb toward such altitude. 


9 See, in particular, Administrator v. Jarrendt, 32 C.A.B. 1377, 1396 (1960) and cases cited 
in f.n. 48 on p. 1396. As stated therein, “the mere fact that due to fortuitous circumstances 
the careless or reckless conduct . . . happens not to actually endanger the lives and property of 
others, is actually immaterial to the regulatory concept.” (32 C.A.B. 1396). 
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of air traffic control clearances, and strict adherence thereto, is to maintain safe 
separation between aircraft. By deviating from his altitude clearance, respondent 
in effect subjected his aircraft and its occupants to the potential hazard of a col- 


lision. 


Finally, with respect to the sanction, we believe that the 2-week suspension 
is warranted by respondent’s conduct as described above. In addition, we believe 
the retroactive application of such suspension to coincide with the period for 
which respondent was grounded by his employer is both appropriate under the 


circumstances and consistent with prior practice.!® 


ACCORDINGLY, IT IS ORDERED THAT: 
1. The appeal of the Administrator be and it hereby is granted; 


2. The order of the examiner reversing the Administrator’s suspension 
of respondent’s airline transport pilot certificate be and it hereby is reversed; 


and 


3. The order of the Administrator retroactively suspending respondent’s 
airman certificate ‘for 2 weeks be and it hereby is approved. 


REED, Chairman, LAUREL, McADAMS, and THAYER, Members of the 
Board, concurred in the above opinion and order. BURGESS, Member, did 


not participate. 


(SEAL) 


10 4dministrator v. Howell, NTSB Order EA-111, July 15, 1969; Administrator v. Mc- 
Kean, C.AB. Order'S-1409, January 5, 1967; Administrator v. Schaffer and Dionne, C.A.B. 
Order S-1395, November 3, 1966. 
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IN THE | | 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,258 


JOHN L. HAINES, 
Petitioner, 


V. 


DEPARTMENT OF TRANSPORTATION, 
FEDERAL AVIATION ADMINISTRATION, 


JOHN H. SHAFFER, ADMINISTRATOR, 
Respondent. 


On Petition To Review an Order of The 
National Transportation Safety Board 


BRIEF FOR THE PETITIONER 


STATEMENT OF ISSUES 


e 
piloting con- 


1. May the Board suspend an airman’s certificate because of 


duct which occurred during a flight over a foreign country without considering 


the flight rules and practices pertaining in that country? 


2. May the Board find an airman guilty of “careless” piloting based sole- 
ly upon a presumption that any deviation from a prescribed flight path consti- 


tutes the requisite “carelessness”? 


3. Does substantial evidence support the Board’s finding that airman 


Haines engaged in “careless” piloting? 
i—) 


This case has not previously been before the Court. 


STATEMENT OF THE CASE AND 
REFERENCE TO RULINGS 


* This proceeding is before the Court upon the petition of John L. Haines 
to review an order of the National Transportation Safety Board (the “Board”), 
pursuant to Section 1006(a) of the Federal Aviation Act of 1958, as amended 
(72 Stat. 721, 49 U.S.C. Sec. 1301, et seq.). The Board’s order is designated 
Order No. EA-153 (R. 66-70),! and was issued on March 23, 1970. This 
Court has jurisdiction of the matter under Section 1006(a) of the Act (49 
U.S.C. Sec. 1486). 


1. STATEMENT OF FACTS 
A. The Events of June 6, 1968 


On June 6, 1968, John L. Haines, petitioner herein, and William J. Sindo 
were serving as pilots on Braniff Airways Flight 979 between Lima, Peru, and 
Buenos Aires, Argentina, with an intermediate stop at Asuncion, Paraguay (R. 
66, 58-59; 9, 31): Pilot Haines was at the controls of the aircraft on the 
flight segment between Asuncion and Buenos Aires (R. 66, 58; 9, 23, 31). 
While enroute, Flight 979 received radio instructions to cross a navigation 


1 References to the Board’s Order, the Examiner’s Initial Decision, the formal papers 
and the transcript in this proceeding, which are reproduced in the Appendix, are designated 
“R”_ Designations preceding a semicolon are to the Board’s Order; those following are to the 
supporting evidence. 


' 
directional beacon designated as “San Antonio” at 20,000 feet and to descend 


| 
bd 


to 15,000 feet at a subsequent point designated as the “Mercedes”! intersection 


(R. 66, 58; 9, 22-23, 32, 57). | 
The aircraft crossed San Antonio at 20,000 feet but descended below 
15,000 feet to approximately 13,500 feet prior to reaching Mercedes intersec- 

tion (R. 66, 59; 9-11, 23, 33). When Sindo called Haines’ attention to the 
loss of altitude, Haines immediately initiated a climb (R. 59; 10-12, 23-24, 
24-25, 29, 35, 36, 51). Shortly after reaching an altitude of 14,000 feet, and 
prior to arrival at Mercedes intersection, the aircraft received a second radio 
communication advising the flight to commence its landing approach (R. 12-13, 
24, 29, 35, 36, 51). The approach and landing were accomplished routinely 
and without incident (R. 60; 13, 25, 29, 37). 


The terrain approaching Buenos Aires is completely flat, and ithe normal 


air traffic in that area is “very sparse” (R. 60; 19); at all relevant! times, the 
weather was clear and the visibility was unlimited (R. 60; 19, 37), Concern- 
ing other traffic in the vicinity on this occasion, Captain Sindo testified: 


We were the only aircraft in the area within a fifteen 
or twenty or thirty minute period . . . There was noth- 
ing ahead of us... coming in from any direction to 
this particular airport (R. 20). 


Captain Sindo, who had made the flight in question many times R. 13-14), 
further indicated that, had there been any traffic ahead, Buenos Aires approach 


control would have instructed Flight 979 to execute a holding pattern at Mer- 


cedes intersection (R. 15-16, 20) rather than to approach and land. 


Holding patterns at Mercedes are very rare. In fact, Captain |Sindo was 


delayed at Mercedes only two or three times in the previous ten years — each 
time upon notice from approach control (R. 16). Absent such notice, an air- 
craft that has reached Mercedes intersection without receiving a further clearance 
is expected by the controllers to approach and land rather than execute a hold- 
ing pattern (R. 15-16, 34-35, 39-40). | 


On several prior occasions, Captain Sindo had entered a holding pattern 
upon reaching Mercedes without further clearance, and, on these occasions, the 
local controllers always reacted with “shock and bewilderment” because their 
practice assumes a pilot will continue to descend and land after reaching Mer- 
cedes unless directed otherwise (R. 16). Haines also testified that controllers 
at Buenos Ai es follow different procedures and techniques than controllers at 
U.S. airports (R. 42). 


Haines had over 25 years of piloting experience prior to this flight (R. 30). 
Shortly thereafter, he was promoted by Braniff (R. 9). Throughout his career, 
he was never charged with any other violation of safety regulations (R. 37). 


B. The Administrator Suspends Petitioner’s 
Airman Certificate 


On September 30, 1968, the Administrator of the Federal Aviation Admin- 
istration (the ““Administrator”), pursuant to Section 609 of the Act, issued an 
Order suspending Haines’ Airman Certificate No. 410940 retroactively for a pe- 
riod of 14 days, from June 13 through June 26, 1968 (R. 3-5). The Admin- 
istrator’s Order of Suspension charged that petitioner had violated Section 
121.535(f) of the Federal Aviation Regulations,” by failing to adhere to an 
air «traffic control clearance in Argentina (R. 4). This Section prohibits opera- 
tion of an aircraft “in a careless or reckless manner so as to endanger life or 
property”. Haines was not charged with violating any air traffic rule of Argen- 
tina or any Federal Aviation Regulation other than Section 121.535(f). Haines 
duly appealed the Administrator’s Order of Suspension to the Board, and a 
hearing was subsequently held before Board Hearing Examiner H. G. Moorhead.? 


2 14 CFR 121.535(f). Relevant sections of the Federal Aviation Regulations are set forth 
in an Appendix, infra, pp. SA-1 through SA-3. 


3 The unamended Order of Suspension served as the complaint before the Board. 


Il. THE EXAMINER’S FINDINGS AND CONCLUSIONS 


Based upon the foregoing facts established at the hearing, the iExaminer 


issued his Initial Decision on June 2, 1969, reversing the Administrator’s Order 


of Suspension and dismissing the proceeding (R. 58-64). His Decision sets forth 
two basic reasons for the dismissal: | 

First, the Examiner found that the Administrator had not cited or proved 
any law or regulation of Argentina which would require Haines to maintain the 
altitude specified by the controllers or which would subject Haines to a finding 
of careless or improper flying under local law by virtue of a 1,500 foot devia- 


tion from a controller’s clearance. | 


Second, the Examiner concluded that there had been a failure of proof. 
Even if the Administrator were entitled to rely solely upon Section 121.535(f), 
without reference to Argentine law, that Section requires a showing of “care- 
less” operation of an aircraft “‘so as to endanger life or property”, In the 
Examiner’s view, such a showing had not been made. No other regulation had 
been violated, and “the natural bearing of the evidence is that on ‘the particu- 
lar facts, no one’s life or property was endangered” (R. 63). Accordingly, he 
concluded that no violation of Section 121.535(f) could be found. 


Ill. THE BOARD’S FINDINGS AND CONCLUSIONS 
| 


On appeal (R. 65), the Board reversed the Examiner’s Initial Decision and 
reinstated the Administrator’s Order of Suspension (R. 66-70). Adopting the 
Examiner’s findings of fact, the Board nevertheless reversed his decision ‘‘inso- 


far as the legal conclusions contained therein are concerned”’ (R. 67). 


| 
Thus, the Board held that 


. it was not necessary for the Administrator to prove 
that [petitioner] had violated a second regulation, either 
foreign or domestic, as a prerequisite to establishing that 
a “consequential” violation of Section 121.535(f) had oc- 
curred (R. 68). | 


In the Board’s view, there was no need to establish the existence of a specific 


regulation prohibiting deviations from air traffic control clearances because— 


{t]he requirement to comply with such clearances is an 
inherent part of a pilot’s overall responsibilities, regardless 
of whether his aircraft is being operated over domestic or 
foreign soil (R. 69). 


With respect to the Examiner’s second conclusion that the Administrator 
had failed to establish aviolation of Section 121.535(f) in any event, the Board 
held that a deviation from altitude clearance is presumptively the result of pilot 
carelessness; that the burden was on the petitioner to rebut the prima facie 
case of carelessness established by the showing of a deviation; that petitioner 
had failed to do so; and that the deviation, in and of itself, created a “poten- 


tial’ danger to the aircraft and its occupants irrespective of when, where and 


under what circumstances the deviation occurred (R. 69-70). 


Accordingly, the Board concluded that Section 121.535(f) had been vio- 


lated, and that the Administrator’s Order of Suspension was justified. 


ARGUMENT 


J. FEDERAL LAW PROHIBITS THE ADMINISTRATOR AND THE 
BOARD FROM IMPOSING SANCTIONS UPON PILOTS FOR CON- 
DUCT OF FLIGHTS OVER FOREIGN COUNTRIES WITHOUT 
REFERENCE TO FOREIGN RULES AND PRACTICES. 


The instant Board Order approves a punitive suspension of an airman’s 
certificate based solely upon piloting conduct which occurred over foreign soil. 
Pilot Haines, approaching Buenos Aires, Argentina, received a radio communica- 
tion from Argentinian traffic controllers advising his flight to descend to an al- 
titude of 15,000 feet before reaching a designated navigation point; the aircraft 
thereafter descended to 13,500 feet prior to arrival at the designated point. 
Based solely upon this deviation, the Board found that Haines had violated a 


section of the Federal Aviation Regulations which prohibits “careless” flying 
and rejected Haines’ defense that the Administrator had failed to allege or prove 
a violation of Argentinian law. In the Board’s view, the requirement to com- 
ply with traffic control clearances is ‘tan inherent part of a pilot’s overall re- 
sponsibilities, regardless of whether his aircraft is being operated ameh domestic 


or foreign soil” (R. 69). | 


In so ruling, the Board plainly erred. As we now show, the Board is re- 
quired to consider Argentine law by the very terms of the Federal Aviation Act 
of 1958, by applicable international treaty, and by the clear intendment of the 
Federal Aviation Regulations. Since the Administrator failed to allege or prove 
that deviation from an Argentine clearance is actionable or improper under Ar- 
gentine law, the Board cannot penalize pilot Haines under United States law. 


Section 1102 of the Act [72 Stat. 797, 49 U.S.C. Sec. 1502] provides in 
relevant part that: 


| 
In exercising and performing their powers and duties mia 
this chapter, the Board and the Administrator shall do 
consistently with any obligation assumed by the United 
States in any treaty, convention, or agreement that may be 
in force between the United States and any foreign country 
or foreign countries, and shall take into consideration any 


applicable laws and requirements of foreign countries. . .). 


In our view, the Board and the Administrator violated both obligations of Sec- 
tion 1102: the order against petitioner Haines manifestly did not “take into 
consideration . . . applicable laws and requirements Osos Argentina, and 
the order is, moreover, inconsistent with an “obligation assumed by the United 


| 
” 


States in [a] treaty, convention or agreement... . 


Thus, on August 9, 1946, the United States became a party to the Con- 
vention on International Civil Aviation [61 Stat. 1180], hereafter referred to 


as the “Chicago Convention.” Under Article 12 of the Convention, each con- 
tracting State is obligated to adopt measures to insure that “every aircraft 

| 
carrying its nationality mark, wherever such aircraft may be, shall! comply with 


thd rules and regulations relating to the flight and maneuver of aircraft there 

in force.” as well as to undertake “to insure the prosecution of all persons vio- 
latfng the regulations applicable.” No expertise or sophistication is required 
tofappreciate how the Board’s instant order undermines this Nation’s obligations 
under the Chicago Convention. If the Board may punish American pilots for 
conduct over foreign soil which allegedly violates U.S. regulations, without in- 
quiry into the pilots’ compliance with local regulations, these pilots can hardly , 


afford to attet.pt such compliance. 


Contrary to the implication of the Board’s instant order, there is nothing 
“inherent” in a pilot’s responsibilities which universally establishes the signifi- 
cance of a traffic controller’s instructions or the consequences of pilot deviations 
therefrom. The rules of air safety, like the rules of highway safety, vary from 
place to place; the’ pilot’s paramount obligation, like the automobile driver’s, is 


to conduct a safe operation under existing conditions. Hence, where local prac- 


tife contemplates deviation from a clearance by an arriving aircraft, the pilot’s 


d§viation is no more “inherently” unsafe than the automobile driver’s operation 
on the left-hand side of the road in England. 


The Administrator should have recognized as much herein, for his own air 
safety regulations explicitly acknowledge the relevance of local rules and prac- 
tice. Part 91 of the Federal Aviation Regulations [14 C.F.R., Part 91] contains 
detailed and specific rules “governing the operations of aircraft . . . within the 
United States”. Part 121 of the Regulations contains rules governing each air 
carrier engaging in “overseas” or “foreign” air transportation pursuant to U.S. 
2uthority. Both Parts explicitly acknowledge that pilots must comply with 


fecal flight rules when operating in and over foreign countries. 


Thus, Section 91.75 contains specific rules outlining a pilot’s obligations 
Lith respect to air traffic control clearances and deviations therefrom. But 
that regulation is inapplicable here and the Administrator did not even advert 
fo it. After the United States became a party to the Chicago Convention, and 
prior to the events of this case, the Administrator amended Part 91 to insure 


compliance with that Convention. Section 91.1 was amended to require each 
person operating a civil aircraft of U.S. registry in a foreign country to comply 
with the rules and regulations relating to the flight and maneuver of aircraft 
there in force. Both in the Notice of Proposed Rule Making and in the Amend- 
ment itself, the Administrator explained that the purpose of the change was to 
clarify the applicability of local air traffic rules to U.S. carriers and aia op- 


Part 121, on the other hand, which is expressly designed to =e “foreign” 


J 
flying by U.S. aircraft, contains no section outlining a pilot’s obligations with 


erating in foreign countries.* 


respect to air traffic controller clearances and deviations therefrom. Instead, it 
contains a provision, Section 121.11 [14 C. F.R. Section 121.11], which requires 
covered carriers to “comply with the air traffic rules of the country: concerned 
and local airport rules, except where any rule of this part is more restrictive 
and may be followed without violating the rules of that country.” | 


Accordingly, the Chicago Convention, the Federal Aviation Act of 1958, 
and the Administrator’s own regulations all expressly require reference to local 
rule and practice for determination of a pilot’s obligations with respect to traf- 
fic clearances and deviations. The instant Board order is, to the best of our 
knowledge, unprecedented: no pilot has ever previously been disciplined under 
color of U.S. regulations for conduct of a foreign flight not shown unlawful 


under foreign law. | 


§ U1. SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD DOES| 
NOT SUPPORT THE BOARD’S FINDING THAT PETITIONER 
OPERATED AN AIRCRAFT IN A “CARELESS MANNER so 
AS TO ENDANGER LIFE OR PROPER 


Even if this Court were to find that the Administrator could properly rely 
exclusively upon Section 121.535(f) of the Federal Aviation Regulations as justi- 
fiction for suspending petitioner’s airman certificate, we submit that the 


4 Notice of Proposed Rule Making No. 65-19, 30 F.R. 10116, August 13, 1965; Amend- 
ments 61-22, 91-29, 31 F.R. 8354, June 15, 1966. | 
| 
| 
| 
| 
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Exdniner correctly found that the Administrator failed to prove a violation in 
this'case. In reversing the Examiner, the Board erred: nothing in the record 
or the technicalities of aviation supports a finding of careless and dangerous 
opetation of Flight 979. 

® The sole evidence to support the Administrator’s charge was testimony that 
pilot Haines caused his aircraft to descend to about 13,500 feet in preparation 
tor a. anding after receiving an air traffic controller clearance instructing him to 
a to 15,000 feet. In holding that this deviation ‘“‘can be presumed to be 
the result of carelessness” (R. 69), the Board plainly erred. Non-adherence to 
the precise terms of a clearance is not always the sign of careless or improper 
pil§ting, as the Board itself has acknowledged.> The record here showed am- 
pothesis for treating the deviation as innocuous, for the uncontradicted testimony 
estfbtished that such deviations were compatible with local practice: Argentinian 
controllers, unlike those at U.S. Airports, expect a pilot to continue his descent 
and land his aircraft after reaching the intersection to which he is cleared (Su- 


pra, pp. 3-4). Bearing this practice in mind, airman Haines’ descent in the clear 


be&viewed as “carelessness”. 


a vacant airspace, and unlimited visibility then pertaining, simply cannot 


As noted supra, p. 5, the Examiner concluded that the Administrator had 
not established that petitioner’s failure to maintain altitude was “in fact dan- 
getous. In reversing this conclusion, the Board held that it was not necessary 
fok the Administrator to prove that petitioner’s conduct “actually endangered 
thf life and property of others in order to establish a violation of the regula- 
tion in issue,” but merely to establish that life and property were subjected to 
‘notential endangerment.” The Board concluded that “by deviating from his 
= ee clearance, [petitioner] in effect subjected his aircraft and its occupants 
tg the potential hazard of a collision” (R. 70). 


ry 
§ The Board’s decision in effect creates a per se rule that any deviation from 
aldtude clearance constitutes a violation of Section 121.535(f) irrespective of 


5 See, eg., Administrator v. Furrer, NTSB Order EA-47, April 25, 1968, cited with ap- 
proval herein (R. 69, n. 7). 
3 
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| 

all surrounding circumstances. Petitioner contends that such a position is in- 
defensible, and results directly from the Board’s overly expansive definition of 
the word “potential”. There is no disagreement that proof of “actual” dan- 
ger to life or property is not necessary in order to establish a violation of 
Section 121.535(f) if “actual” is given its ordinary meaning. But the Board 
obviously cannot construe this term so as to subject the pilot to sanctions 
when his conduct does not impose any greater risks to life and property than 
are inherent in flying itself. Otherwise, the Act and the regulations are a 
sham, and all pilots hold their licenses at the whim and caprice of the Ad- 


ministrator. 
If Section 121.535(f) [or Section 91.9, whose language is the same], is 

to be applied sensibly, it must be interpreted as contemplating that a viola- 

tion Accurs only where careless pilot conduct creates a proximate risk of 

bodily harm to passengers or damage to their property. In other words, for 

a violation to be established, careless pilot conduct must create a “‘teal” risk 

of dabger to the passengers rather than merely a “theoretical” danger to life 

4 


and property, but if the “real” danger is so remote as to be de minimis un- 


der all of the circumstances of a given case, then an essential element of 


the violation should be found lacking. 
e 


The cases cited by the Board to support its conclusion that a “poten- 
tial” Yas opposed to an “actual’”) danger to life or property is sufficient to 
establish a violation, are not inconsistent with petitioner’s contention (R. 69, 
n. 9). The Board particularly relies upon Administrator v. Jarrendt, 32 C.A.B. 
1377°(1960), a case in which the pilot was found to have “operated an air- 
craft in a careless and reckless manner by deliberately and willfully refusing to 
alter his course in accordance with approach control advisories although in- 
formed of a reportedly unlighted aircraft in the vicinity” (32 C.A.B. lat 1377). 
As a result of such deliberate failure, the record discloses that the radar “blips” 


representing the two aircraft on the controller’s radar screen coalesced, although 

there might have been several hundred feet of lateral separation between them 

(32 C.A.B. at 1397). Under these circumstances, the Board found that there 
| 
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may not have been “actual” endangerment of the two aircraft and their pas- 
sengers, but that a “potential” danger certainly was created by Captain Jar- 
rendt’s actions (32 C.A.B. at 1396-1397). 


To the same effect are the other cases cited by the Board. Thus, in 
Specht v. C.A.B.,'254 F.2d 905 (C.A. 8, 1958), the air line pilot respondent 
changed to a higher altitude without clearance under circumstances where “. . . 
[an] unseen Viscount [was] flying the same course above him... .” (See 
R. 60-61, n. 3). Likewise, in Administrator v. Sturdevant, SE-235 (1962), re- 
lied upon by the Administrator in his brief to the Board on appeal, the pilot’s 
deviation from altitude clearance occurred very close to the airport while an- 


other aircraft was converging on the same airspace. 


But the facts of the instant case are far different and easily distinguish- 
able from those in the foregoing cases, as the Board would have realized if it 
had carefully reviewed the record instead of adopting a per se approach. See 
Administrator v. Hise, 38 C.A.B. 1237, 1238-1239 (1963). Thus, petitioner’s 
deviation from altitude clearance in this case occurred outside of the control 
zone at Buenos Aires airport, where normal air traffic is “very sparse; where 
the terrain was flat; when the weather was clear and the visibility unlimited; 
and at a time when there was no other aircraft approaching the airport from 
any direction (supra, p. 3 ). Clearly, then, petitioner’s deviation created not 
the slightest “potential” danger to anyone under the circumstances, except in 


the most “theoretical” sense.® 


6 As the Examiner correctly observed, this case is easily distinguishable from Administra- 
ior v. Karstrom, 37 C.A.B. 836 (1962), and Administrator v. Bartell, SE-227, 1961, both 
of which involved piloting under Visual Flight Rules at low altitudes without a clearance 

ithin a control zone in conditions of inadequate ceiling and visibility; where pilots at 
higher altitudes were flying under Instrument Flight Rules because of the bad weather; and 
where the unauthorized entries by the VFR pilots created such a great danger that violations 
of Section 91.9 or 121.535(f) have long been recognized. 
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CONCLUSION 


For the reasons stated, the Court should issue an order granting the peti- 
tion to review, vacating and setting aside the Board’s Order, and reversing the 


Administrator’s order suspending petitioner’s airman certificate. 


Respectfully submitted, 


GARY GREEN, Director | 
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SUPPLEMENTAL APPENDIX 


The relevant provisions of the Federal Aviation Regulations, 14 Code of 
Federal Regulations, are as follows: | 
| 
| 


Sec. 91.1 


(a) Except as provided in paragraph (b) of this section, | 
this Part prescribes rules governing the operation of | 
aircraft (other than moored balloons, kites, unmanned 
rockets, and unmanned free balloons) within the 
United States. 


Each person operating a civil aircraft of U.S. registry 
outside of the United States shall 


(1) When over the high seas, comply with Annex : 
(Rules of the Air) to the Convention on Interna- 
tional Civil Aviation and with §§ 91.70(c) and | 
91.90 of Subpart B; 


When within a foreign country, comply with the 
regulations relating to the flight and maneuver of 
aircraft there in force; and 


Except for 8§ 91-15(b), 91.17, 91.38, and 91.43, 
comply with Subparts A and C of this Part so) far 
as they are not inconsistent with applicable regula- 
tions of the foreign country where the aircraft! is 


operated or Annex 2 to the Convention on Inter- 
national Civil Aviation. 


. 91.9 


No person may operate an aircraft in a careless jor 
reckless manner so as to endanger the life or property 
of another. | 
| 


. 91.61 


This subpart prescribes flight rules governing the opera- 
tion of aircraft within the United States. 


~ 91.75 


When an ATC clearance has been obtained, no pilot 
in command may deviate from that clearance, except 

in an emergency, unless he obtains an amended clear- 
ance. However, except in positive controlled airspace, 
this paragraph does not prohibit him from cancelling 

an IFR flight plan if he is operating in VFR weather 
conditions. 


Except in an emergency, no person may, in an area in 
which air traffic control is exercised, operate an aircraft 
contrary to an ATC instruction. 


Each pilot in command who deviates, in an emergency, 
from an ATC clearance or instruction shall notify ATC 
of that deviation as soon as possible. 


Each pilot in command who (though not deviating from 
a rule of this subpart) is given priority by ATC in an 
emergency, shall, if requested by ATC submit a detailed 
report of that emergency within 48 hours to the chief 
of that ATC facility. 


- 121.1(a)(2) 


Except as prescribed in paragraph (b) of this section, 
this part prescribes rules governing the certification and 
operations of the following: 


(2) Each air carrier engaging in foreign air transporta- 
| tion under a certificate of public convenience and 
| necessity or other appropriate economic authority 

issued by the CAB. 


Sec. 121.(¢)(1) 


(c) In addition, this part prescribes rules governing 


(1) Each person employed or used by an air carrier or 

commercial operator in operations under this part, 

| including the maintenance, preventive maintenance 
and alteration of aircraft; 


Sec. 121.11 


| 
Each flag air carrier, supplemental air carrier, and com- 
mercial operator shall while operating an airplane within 
foreign country, comply with the air traffic rules of the | 
country, comply with the air traffic rules of the country! 
concerned and local airport rules, except where any rule of 
this part is more restrictive and may be followed without 
violating the rules of that country. 


Sec. 121.535(f) 
(f) No pilot may operate an aircraft in a careless or reck- 
less manner so as to endanger life or property. | 
The relevant provisions of the Federal Aviation Act of 1958, as amended 
(72 Stat. 731, 49 U.S.C. Sec. 1301, et seq.) are as follows: 


| 
Sec. 609 : 
The Administrator may from time to time, reinspect |any 
civil aircraft, aircraft engine, propeller, appliance, air naviga- 
tion facility, or air agency, or may reexamine any civil air- 
man. If, as a result of any such reinspection or reexamina- 
tion, or if, as a result of any other investigation made by the 
Administrator, he determines that safety in air commerce or 
air transportation and the public interest requires, the Admin- 
istrator may issue an order amending, modifying, suspending, 
or revoking, in whole or in part, any type certificate, produc- 
tion certificate, airworthiness certificate, airman certificate, air 
carrier operating certificate, air navigation facility certificate, 
or air agency certificate. Prior to amending, modifying; sus- 
pending, or revoking any of the foregoing certificates, the Ad- 
ministrator shall advise the holder thereof as to any charges or 
other reasons relied upon by the Administrator for his proposed 
action and, except in cases of emergency, shall provide | ithe 
holder of such a certificate an opportunity to answer any 
charges and be heard as to why such certificate should not 
be amended, modified, suspended, or revoked. Any person 
whose certificate is affected by such an order of the Admin- 
istrator under this section may appeal the Administrator’ S or- 
der to the Board and the Board may, after notice and ACERS 
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amend, modify, or reverse the Administrator’s order if it 
finds that’ safety in air commerce or air transportation and 
the public interest do not require affirmation of the Admin- 
istrator’s order. In the conduct of its hearings the Board 
shall not be bound by findings of fact of the Administrator. 
The filing of an appeal with the Board shall stay the effec- 
tiveness of the Administrator’s order unless the Administra- 
tor advises the Board that an emergency exists and safety in 
air commerce or air transportation requires the immediate 
effectiveness of his order, in which event the order shall re- 
main effective and the Board shall finally dispose of the ap- 
peal within sixty days after being so advised by the Admin- 
istrator. The person substantially affected by the Board’s 
order may obtain judicial review of said order under the 
provisions of section 1006, and the Administrator shall be 
made a party to such proceedings. 


Sec. 1102 


In exercising and performing their powers and duties un- 
der this Act, the Board and the Administrator shall do so 
consistently with any obligation assumed by the United States 
in any treaty, convention, or agreement that may be in force 
between the United States and any foreign country or foreign 
countries, and shall take into consideration any applicable laws 
and requirements of foreign countries and the Board shall not, 
in exercising and performing its powers and duties with respect 
to certificates of convenience and necessity, restrict compliance 
by any air carrier with any obligation, duty, or liability im- 
posed by any foreign country: Provided, That this section 
shall not apply to any obligation, duty, or liability arising out 
of a contract or other agreement, heretofore or hereafter en- 
tered into between an air carrier, or any officer or representa- 
tive thereof, and any foreign country, if such contract or agree- 
ment is disapproved by the Board as being contrary to the 
public interest. 
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The relevant provisions of the Convention on International Civil Aviation 
(61 Stat. 1180) are as follows: 


Article 1 


The contracting States recognize that every State has com- 
plete and exclusive sovereignty over the airspace above its 
territory. 
| 

Each contracting State undertakes to adopt measures to in- 
sure that every aircraft flying over or maneuvering within its 
territory and that every aircraft carrying its nationality mark, 
wherever such aircraft may be, shall comply with the tules and 
regulations relating to the flight and maneuver of aircraft there 
in force. Each contracting State undertakes to keep its own 
regulations in these respects uniform, to the greatest possible 
extent, with those established from time to time under this 
Convention. Over the high seas, the rules in force shall ; ‘be 
those established under this Convention. Each contracting 
State undertakes to insure the prosecution of all persons vio- 
lating the regulations applicable. 


Article 12 
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Questdons presented 

Reference to rulings 
Counterstatement of the case 
Statutes and regulations involved 
Argument: : 


The Board's interpretation of its own) 
regulation was reasonable ~-~-------~ 4--- 7 
| 
The Board may discipline holders of air- 
men's certificates for their careless | 
conduct occurring outside the United | 
States, without proving a violation of 
foreign law 


Conclusion 
Certificate of service 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,258 


JOHN L, HAINES, 
Petitione 
v. 


DEPARTMENT OF TRANSPORTATION, et al., 
| 


Respondents. 


ON PETITION TO REVIEW AN ORDER OF THE 
NATIONAL TRANSPORTATION SAFETY BOARD | 


BRIEF FOR THE RESPONDENTS 


QUESTIONS PRESENTED * 
Federal Aviation Regulation 121.353(f) prohibits the 
operation of aircraft "in a careless or reckless manner so as 
to endanger life or property." Petitioner, the polder of an 
airman's certificate issued by the Federal Aviation Administration 


and employed by a United States flag air carrier, was disciplined 


under this regulation for carelessly deviating from an altitude 
clearance assigned to his flight by air traffic control in Buenos 
Aires, The questions presented for review are: 
1. Whether the National Transportation Safety Board correctly 
interpreted the regulation in its finding that petitioner's 


*7 This case has not been before the Court. 


deviation from the altitude clearance endangered life or property. 
2. Whether, by virtue of such a regulation, sanctions can be 
posed for air safety violations occurring in the airspace of 
a foreign country without Showing that the conduct in question 
also violated a law or regulation of the foreign country. 
REFERENCE TO RULINGS 
Order FA-153 of the National Transportation Safety Board, 
from which this appeal is taken (R. 66-70), is not reported. 
‘COUNTERSTATEMENT OF THE CASE 
This direct appeal from an order of the National Transportation 


Safety Board contests the Board's approval of a retroactive two- 


week suspension of petitioner's airman's certificate, imposed 
1 


by the Administrator of the Federal Aviation Administration. 
The relevant facts are undisputed. As a co-pilot aboard 

a Braniff flight originating in New York, petitioner was at the 

controls of the Boeing 707 jetliner for the approach and landing 

at Buenos Aires, Argentina (R. 66) = In the course of making 


1/ This retroactive suspension was made to coincide with the 
period for which petitioner was grounded by his employer. 


2/ All "R" references are to the separately-bound portions 
Of the record on appeal. 


his descent to the airport, petitioner was instructed iby 
Argentinian air traffic control to maintain an altitude of 

15,000 feet at or before reaching a radio navigational point 
known as the Mercedes intersection (ibid.). The Board found 
that, although petitioner was fully aware that his clearance was 
limited to no lower than 15,000 feet, he carelessly deviated from 
this clearance by descending to approximately 13,500 feet prior 
to reaching the Mercedes intersection (ibid. ). This deviation 
appeared to the Board to have resulted from his inadvertence, 


because, when cautioned by the captain that he had deviated from 


air traffic control instructions, petitioner checked the descent 


of the aircraft and climbed back towards the altitude to which 
he had been cleared (R. 69). | 


This incident occurred right after nightfall (R..19). The 


weather was clear and visibility was unlimited, except in a small 
hazy area at the intersection (R. 35). The record does not 
indicate whether there was any other traffic in the area. The 
captain of the flight did not observe other aircraft, but 
acknowledged that it was a remote possibility that there could 
have been other aircraft at the altitude in question (R. 20). 


Thereafter, the Administrator, in conformity with section 
609 of the Federal Aviation Act of 1958, as amended, 72 Stat. 
779, 49 U.S.C. 1429, issued an order suspending petitioner's 
airman's certificate retroactively for a period of 14 days (R. 3). 
The basis for this action was not that petitioner's conduct was 


contrary to any Argentinian law, but that his deviation from an 


-3- 


altitude clearance violated Federal Aviation Regulation 121.535(f), 
14 C.F.R. §121.535(f). This prohibits the operation of aircraft 
of United States flag carriers in a careless manner "so as to 
endanger life or property." 


Petitioner then appealed the Administrator's action to the 


3 
National Transportation Safety Board, and a de novo hearing was 


held before an examiner. There it was found that, notwithstanding 
the limitation of his clearance to 15,000 feet, petitioner had 
carelessly descended his aircraft to 13,500 feet (R. 63). 
However, the examiner believed that in these circumstances the 
petitioner had not violated Federal Aviation Regulation 121.535(f) 
because of lack of proof as to whether this conduct also violated 
any Argentinian law prohibiting deviation from clearances; and, 
in addition, that the Administrator had failed to prove that 
petitioner's failure to maintain altitude was "in fact 
dangerous" (R. 60). Upon the foregoing conclusions, the examiner 
set aside the Administrator's retroactive suspension of petitioner's 
airman's certificate (R. 64). 

The Board reversed the examiner and held that the facts of 
the record supported the Administrator's retroactive suspension 
of petitioner's certificate. Finding that the petitioner had 


been careless by inadvertently deviating, by some 1,500 feet, 


3/ Pursuant to section 6(d) of the Department of Transportation 
Act, Pub. L. 89-670, 80 Stat. 937, 49 U.S.C. 1655(d) (Supp. V), 
safety regulation and accident investigation functions, formerly 
lodged in the Civil Aeronautics Board, were transferred to the 
National Transportation Safety Board. 


Rie 


from his altitude clearance, the Board held that his conduct in 
this regard had endangered life or property, within the meaning 
| 


of section 121.535(f). According to Board precedent, the phrase 


"to endanger life or property" did not require proof of actual 


endangerhent, but had been consistently interpreted as including 
situations of potential endangerment. Because the basic purpose 
of air traffic control altitude clearances, and strict adherence 


to-them, is to maintain a safe separation between aircraft, the 


Board concluded that any careless deviation from air traffic 


control clearance creates such potential risk of collision that 


such conduct is to be regarded as inherently dangerous, This 


would be so, according to the Board's interpretation of its 


regulation, even though, as a result of fortuitous circumstances 
outside of a pilot's control, his careless deviation from an 


altitude clearance does not happen to subject his aircraft and 
| 


its occupants to an actual risk of collision. 
The Board further held that in order to make out a violation 
| 
of section 121.535(f), the Administrator need show only that 


petitioner operated the aircraft carelessly so as to endanger 


| 
life or property, without regard to whether or not a foreign 
| 


law may also have been violated (R. 68). In this connection, the 
Board ruled that the "requirement to comply with [ATC altitude] 
clearances is an inherent part of a pilot's overall responsibilities, 
regardless of whether his aircraft is being operated over domestic 
or foreign soil" (R. 68). : 


$ 
Petitioner now appeals the Board's approval of the retroactive 
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suspension of his airman's certificate. 


STATUTES AND REGULATIONS INVOLVED 


The Federal Aviation Act of 1958, as amended. 


Section 101 (49 U.S.C. 1301): 
Definitions 


As used in this chapter, unless the context other- 
wise requires -- 


* * * * * 


(4) “Air commerce" means * * * foreign air commerce * * 


(20) * * * "[FJoreign air commerce" [means] the carriage 
by aircraft of persons of property for compen- 
sation of hire * * * in commerce between * * * 


(c) a place in the United States and any place 
outside thereof. 


* * * 


Section 609 (49 U.S.C. 1429): 


* % [A ]mendment, suspension, or revocation of 
certificates 


* * * If, as a result of * * * [an] investigation 
made by the Administrator, he determines that safety 
in air commerce * * * and the public interest 
requires, the Administrator may issue an order * * * 
suspending * * * any * * * airman certificate* * *. 


* * * * * 
Section 1102 (49 U.S.C. 1502): 


International agreements 


In exercising and performing their powers and duties 
under this chapter, the Board * * * shall take into 
consideration any applicable laws and requirements of 
foreign countries * * *, 


* * * 


MAGa- 


Convention on International Civil Aviation (61 Stat. 1180): 
| 

Article 12 
‘a Each contracting state undertakes to adopt ;measures 
to insure ‘that every aircraft flying over or! maneuvering 
within its territory and that every aircraft carrying 
its nationality mark, wherever that aircraft|may be, 
shall comply with the rules and regulations relating 


to the flight andmaneuver of aircraft there | in 
force. * * * 


Federal Aviation Regulation 121.535 (14 C.F.R. §121.535) 
: 
3 (f) ** * [Fliag air carriers | 


No pilot may operate an aircraft ina careless 
or reckless manner so as to endanger life or property. 
ARGUMENT 
I 


THE BOARD'S INTERPRETATION OF ITS OWN 
REGULATION WAS REASONABLE 


REGULATION WAo READIN oS 

The Board found that petitioner's deviation from his 
assigned altitude clearance was careless. In his brief, 
petitioner does not, because he can not, dispute the Board's 
finding that his conduct constituted carelessness within the 
meaning of the regulation. Instead, he disagrees with the 
Board's finding that his carelessness endangered life or 
property within the meaning of section 121.535(f). As we now 
show, the Board correctly interpreted its regulation in finding 
it applicable to petitioner's carelessness. | 

The regulation forbids any eareless or reckless operation 
of an aircraft "so as to endanger life or property." The 
regulation does not specify the precise degree of endangerment 
which must be found in order to make out a violation. Presumably, 
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in contexts where the public interest so warranted, the Board 


could discipline careless or reckless conduct that resulted in 


even a de minimus endangerment to life or property. At any rate, 
the absence of any qualifying or restrictive language in the 
regulation indicates that, in reviewing disciplinary action 
taken by the Administrator, the Board is to evaluate the extent 
of endangerment brought about by careless or reckless conduct 
in various contexts to determine whether the regulation has been 
violated. And in the context of air traffic control clearances, 
the A,ministrator has reasonably concluded that a violation of 
clearance is such a serious matter as to require disciplinary 
action if a pilot's careless or reckless acts subject life and 
property to only potential endangerment (K. 69). As the Board 
stated in its opinion (R. 69-70): 

The basic purpose of air traffic control 

clearances and strict adherence thereto, 

is to maintain safe separation between 

aircraft. By deviating from his altitude 

clearance [petitioner] in effect subjected 

his aircraft and its occupants to the 

potential hazard of a collision. 

his interpretation is a reasonable exercise of the 
Administrator's basic responsibility to reduce the risks of air 
travel, and as such must be sustained. 
Petitioner contends that the regulation must be interpreted 

as forbidding only that careless or reckless conduct as creates 
a "proximate" risk of harm to persons or property (Br. 11). In 


practical terms, he would apparently require the Administrator 


hous 


| 
to preve that there were other aircraft in the immediate vicinity 
before CHES RTEE EES a pilot for deviating from a clearance. 
Indeed, he suggests that absent such a showing, his caneiess 
deviation did not impose "any greater risks to life and property 
than are inherent in flying itself" (Br. 11). 
However, the Board's conclusion that clearance deviations 


are inherently dangerous without proof of other aireraft in the 
vicinity is fully consonant with the purposes of section 121.535(f) 


in the context of air traffic control clearances. It is only 
by virtue of such an interpretation that the Board is able to 
underscore that compliance with air traffic control clearances 
4s indispensible to the proper functioning of an air traffic 
control system -- and to the preservation of air safety that 
such systems are intended to promote, whether in Argentina 

or the United States. In order to direct air traffic with the 


requisite degree of safety, a controller must be spe to assume 


that his clearances will be completely followed at all times. If 
pilots are permitted to obey or disregard clearances as they see 
fit, the system would crumble into chaos. 

In fact, petitioner places his sole claim for exculpation 
upon the happenstance that, owing tc circumstances 
outside his control, no actual endangerment occurred. However, 
the Board cannot be restrained from acting upon clearance violations 


until such conduct results in an actual disaster or a near disaster. 


The Board's interpretation of section 121.535(f) is fully 
consonant also with its prior rulings. Thus, in Lee Rogers, 31 
we: 
C.A.B. 1135 (1960), a pilot was disciplined for twice entering . 


sont zones without first obtaining clearance therefor -- conduct 


which is closely analogous, in the creation of risks, to deviations 
from assigned clearances. Said the Board (31 C.A.B. at 1135): 
While we recognize that no actual imminent 
danger developed * * *, the Board has clearly 
indicated in earlier cases that it regards 
control zone violations as inherently 
dangerous. * * * 3/ 


3/ Miles S. Firnhaber, 30 C.A.B. 1599 (1959); 
Thaddeus Lewis woltanski, 28 C.A.B. 1045 


(1959); and Raiph Arthur Rohweder, 28 

C.A.B. 1004 (O53) = 
In similar disciplinary proceedings, the Board has consistently 
emphasized that even though Th roush factors outside of a 
pilot's control, his careless or reckless conduct does not 
terminate in a mishap, disciplinary action may be required in the 
public interest in order to obtain the desired remedial and 
determent effect upon him and other pilots. E.g., J.0. Karstrom, 
dr., 37 C.A.B. at 836 (1962); see, George C. Graham, 34 C.A.B. 
873 at 874 (1961); Grover V. Cox, 34 C.A.B. 921 at 922 (1961); 
Crake brexancer, 33 C.A.B. at 1153 (1961). 

The interpretation of a safety regulation by the body charged 

with its enforcement is entitled to a great deal of respect. As 
the Supreme Court observed in Udall v. Tallman, 380 U.S. 1, 16-17: 


; 
‘ 


When faced with a problem of statutory 
construction, this Court shows great defer- 
ence to the interpretation given the statute 
.poy the officers or agency charged with its 
administration. * * * When the construction 
of an administrative regulation rather than a 
statute is at issue, deference is even more 
clearly in order. 


F oad 


"Since this involves an interpret- 
ation of an administrative regulation 
a court must necessarily look to the 
administrative construction of the 
regulation if the meani of the words 
used is in doubt... “ft jhe ultimate 
eriterion is the administrative inter- 
$ pretation, which becomes of controlling 
weight unless: it is plainly erroneous or 
inconsistent with the regulation." | 
Bowles v. Seminole Rock Co., 325 U.S. 


» 413 . 


Plainly, there is a reasonable basis for the Board's interpretation 
here. Petitioner has not met the burden of showing that the 
Board's evaluation of the amount of endangerment easaews to 
establish a violation of the regulation is "plainly erroneous" or 


"4neonsistent with [section 121.535(f))." 
II 


{THE BOARD MAY DISCIPLINE HOLDERS OF AIRMEN'S 
CERTIFICATES FOR THEIR CARELESS CONDUCT 
OCCURRING OUTSIDE THE UNITED STATES, WITHOUT 


ft PROVING A VIOLATION OF FOREIGN LAW 


ThepBoard's underlying power to suspend an airman's certificate 
| 


for conduct which occurs outside the territorial limits of the 


United Scates is clear. The airman's certificate itself is a 
license Seance by the Administrator which permits a pilot to operate 
aircraft of United States registry (14 C.F.R. §61.3(a)); thus the 
Administrator clearly has jurisdiction to suspend the certificate 


=) 


where the pilot has engaged in conduct relevant to his competence 
@s a pilot -- no matter where such conduct has occurred. More- 
over, thé Federal Aviation Act charges the Board with the duty 
to promote air safety of flight “in air commerce." 49 U.S.C. 
142ifa). For the purposes of the Federal Aviation Act, “air 
commerce" includes "foreign air commerce," 49 U.S.C. 1301(4), 
which is defined as commercial air carriage "between * * * a place 
in the United States and any place outside thereof." 49 U.S.C. 
13012) (c). As a flight originating in New York and terminating 
in Buenos Aires, ‘the Braniff flight on which this conduct occurred 
was tn “air commerce," and any safety violations would thereby 
render petitioner subject to disciplinary action. 

Petitioner contends that, in order to sustain a violation 
of section 121.535(f), it must be found not only that he engaged 
in careless conduct endangering life or property but that he in 


addition violated some provision of Argentinian law (Br. 6-9). 


t 
“The Board rejected this contention with the observation 


that (R. 69): 

The requirement to comply with [altitude ] 

clearance is an inherent part of a pilot's 

overall responsibilities, regardless of 

whether his aircraft is being operated over 

domestic or foreign soil. 
But, even apart from the strong likelihood that Argentinian 
authorities expect that instructions given by their air traffic 
controllers will be adhered to by all pilots, it is not necessary 
for there to be a showing that the violation of section 121.535(f) 


is consequential to a violation of another law. Indeed, there 
= wn = 


® 
have been many cases in which a careless or reckless 
violation has been found despite the absence of a charge that 


any other regulation was violated. Sisto v. Civil Aeronautics 


Board, 86 U.S. App. D.C. 31, 179 F. 24 47; see, e.g., Ronald 


H. Conwal, 36 C.A.B. 951 (1962); Robert P. Grey, 36 C.A.B. 997 
(1962); George C. Graham, 34 C.A.B. 873 (1961); John Kozloff, 

27 C.A.B. 1169 (1958); William Leonard Morse, 13 C.A.Bs 365 
(1945). This is, moreover, in accord with general law: the terms 
“eareless" and "reckless" have never been thought to require 

a showing of violation of specific provisions of law, but instead 


° 
connote simply a violation of general standards of care, developed 


on a casé-by-case basis. 
As petitioner points out, the Federal Aviation Aes requires 


the Board to "take into consideration" any applicable foreign 


laws in its administration of the Act. 49 U.S.C. 1502. In 
addition, petitioner points out that Article 12 of the Convention 
on International Civil Aviation requires every aircraft to comply 
with the law of the country in which it is operating. if 
petitioner could show that his deviation from the plentennce was 
permitted by Argentinian law, the Board might well have been 
required by the Federal Aviation Act to take this fact "into 
consideration," although the Board might well have decided 

Dever paleo to impose sanctions on the basis that unit ted States 


certified pilots must conform to higher standards ona those 


i 
imposed in Pet However, petitioner made no such showing. 
Nor, on course, didi petitioner make any showing that his deviation 
from the clearance was required by Argentinian law -- the only 
type of showing that would have raised a question under the 
Article 12 of the Convention on International Civil Aviation. 
The fact of the matter is that petitioner made no showing whatever 
to the firgentinian law relative to air traffic clearance, although 
he was bertainty in'a position to find out what that law is. 
Thus he is reduced to the argument that proof of a violation of 


RECS Ee law was'a necessary part of the Government's showing 

of careless conduct. But showing of careless conduct was clearly 
e 

made; and nothing in the statutes or regulation required the 


Administrator to show additionally that Argentinian law was 


¢ 
violatdH. 


4/7 14 @.F.R. §121.11 requires the pilots of aircraft of United 
States flag carriers to 


of the country concerned and local air- 
port rules, except where any rule of this 
art is more restrictive and may be followed 
without violating the rules of that country. 


emphasis added). 


‘ * * * comply with the air traffic rules 
{ 


CONCLUSION 
For the foregoing reasons, the Board's order sustaining 
the Administrator's disciplinary action should be affirmed. 
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